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May it Please the Court: 

 

Introduction 

 

1. This case concerns the validity of the Council’s decision to issue a 
Certificate of Compliance to the second defendants in respect of their 
proposal to establish a gun club at 287 Tuhirangi Road. The background to 
the proposal is contained in the affidavits of Mr Raymond O’Brien and 
Christopher Gee, both dated 28 April 2017.  
 

2. Mr O’Brien and his wife, Victoria Pichler, are compettive shooters and 
active members in the New Zealand shooting community. They joined the 
Auckland Pistol Club, based in Brookby, and commenced shooting and 
training at that facility in August 2014. Since then they have both competed 
regionally, nationally and internationally. Ms Pichler is a current New 
Zealand ladies champion and was also Australian ladies champion in 2016. 
Mr O’Brien is the current New Zealand champion and last year represented 
New Zealand in the team that finished third at the Austral Asian 
Championships in Indonesia where 22 countries were represented1.  
 

3. As advised by Mr O’Brien, Auckland Pistol Club (APC) has been 
established and operates on only enough land to support its operation. 
This means that APC and other clubs rely on adjacent properties to provide 
lateral separation and terrain shielding from other dwellings. APC has been 
operating on this basis on that site for the past 45 years2. However in early 
2016 a new dwelling was constructed on a new subdivision adjacent to 
APC, creating a reverse sensitivity situation. Auckland Council received a 
complaint from the owner of the dwelling and issued notice to APC to 
cease shooting operations unless and until it could meet the noise limits at 
the new residential boundary. 
 

4. This led to the second respondents decision to seek a solution, not only to 
their own need for training facilities, but the need for a quality shooting 
sports facility in the Auckland region. As referred by Mr O’Brien3 they 
sought a property that would provide, in its own boundaries, distance and 
terrain shielding that would ensure that they would be good neighbours and 
able to operate within the District Plan rules and in particular noise limits. In 
that way they intended to ensure the long-term future of the shooting club. 
After a considerable search the land at 287 Tuhirangi Road was identified 
as satisfying these criteria.  

 

                                                
1 Affidavit Raymond O’Brien paragraphs 3 - 5 
2 O’Brien paragraph 5 
3 O’Brien paragraph 9 
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5. Prior to purchasing the property Mr O’Brien approached the Council 
planners who indicated that the sports shooting club was a permitted 
activity in that the zone and that location was a good choice4. The land was 
purchased in June 2016 and settlement was completed on 19 January 
2017. In that period a Certificate of Compliance was requested from 
Auckland Council and granted. The second respondents engaged Terra 
Consulting, an engineering firm to design and coordinate the initial range 
implementation. The Auckland Shooting Club (ASC) was established and a 
website launched to provide public information about the ASC. Sound 
modelling was undertaken by Marshall Bay Acoustic Consultants (MDA) 
confirming that the District Plan noise controls would be met.  
 

6. The development of the facility authorised by the Certificate is well 
underway with the access and carparking area established and three of the 
shooting bays now complete. An opening of the facility, officiated by the 
Deputy Prime Minister, is scheduled for 7 July 2017. 
 

7. The recent completion of the shooting bays has enabled MDA to undertake 
“live” noise testing of shooting activities. The results of those tests are now 
reported in the affidavit of Mr Graham Warren dated 2 June 2017. The 
testing confirms full compliance with the District Plan noise controls and 
confirms the reliability of the noise report prepared by MDA dated 28 
August and submitted by the second respondents to the Council in support 
of their request for the Certificate. 
 

Plaintiff’s Case – Initial Comment 

 
8. The plaintiff alleges (approximately) six errors. Each of those errors is 

addressed below. It is submitted that there is no material error in respect of 
any of the matters raised. It is also the case that the plaintiff does not and 
could not claim to be directly affected by those matters (the Hynds toilet 
system, carparking, earthworks, size of the WC/storage building, or noise). 
It is submitted that the lack of any material error and the absence of any 
potential effect on the plaintiff, are considerations relevant to the exercise 
of the Court’s discretion in this case, a matter addressed later in this 
submission. 

 

9. In addition to errors claimed in respect of the form of the request for the 
Certificate, and certain district controls, the plaintiff also asserts error in 
relation to: 

 

a. The Use of Site rule in the Rodney Plan; and 
b. The discharge rules in the ALW Plan and PAUP. 

 
                                                
4 O’Brien paragraph 10 
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10. It is submitted that in each case there is no error. The Use of Site rule has 
no application to this proposal. The discharge rules in the Air, Land and 
Water plan (and PAUP) do not require resource consent for this proposal.  
 

11. Finally, it is noted5, the plaintiff has stated that its primary concern is not so 
much with the activity that is the subject of the Certificate, but rather that 
the activities it authorises may establish an, “environmental baseline” that 
Council may consider relevant in assesing an application for future 
activities by the club. In other words, the plaintiff appears to acknowledge 
that it is not directly affected by the activiities covered by the Certificate, but 
wishes to overturn the Certificate for other reasons.  

 

Statutory Context 

 

12. The second defendant applied for a Certiifcate of Compliance under 
section 139 of the Resource Management Act 1991 (RMA). Section 139 is 
as follows: 

 

 “139 consent authorities and environmental protection 
authority to issue certificates of compliance: 

1. This section applies if an activity could be done lawfully in a 
particular location without a resource consent.  

2. The person they request the consent authority to issue a 
Certiificate of Compliance. 

3. A Certificate states that the activity can be done lawfully in a 
particular location without a resource consent. 

4. The authority may require the person to provide further 
information if the authority considers that the information is 
necessary for the purpose of applying subsection (5). 

5. The authority must issue the Certificate if: 
a. The activity can be done lawfully in the particular location 

without resource consent; and 
b. The person pays the appropriate administrative charge. 

6. The authority must issue the Certificate within 20 working days 
of the following: 
a. The date on which it received the request; 
b. The date on which it received the further information under 

subsection (4). 
7. The Certificate issued to the person must: 

a. Describe the activity and the location; and  
b. State that the activity can be done lawfully in a particular 

location without a resource consent as at the date on which 
the authority received the request. 

                                                
5 Stuart Ryan Legal Submission para 1.3 
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8. The authority must not issue a Certificate if: 
a. The request for a Certiifcate is made after a proposed plan 

is notified; and  
b. The activity could not be done lawfully in the particular 

location without a resource consent under the proposed 
plan. 

9. Sections 357A and 357C to 358 apply to a request to a 
Certificate. 

10. A Certificate is treated as if it were an appropriate resource 
consent that: 
a. Contains the conditions specified in an applicable national 

environmental standard; and 
b. Contains the conditions specified by an applicable plan. 

11. A certificate treated as a resource consent is subject to sections 
10, 10A, and 20A (2). 

12. A Certificate treated as a resource consent is subject to this Act 
as if it were a resource consent, except that the only sections 
that apply to it are sections 120, 121, 122, 125, 134, 135, 136, 
and 137. 

13. If an activity relates to a matter that is or is part of a proposal of 
national significance for which a direction has been made under 
section 142(2) or 147(1)(a) or (b), a person may request a 
Ceritifcate from the Environmental Protection Authority and this 
section applies for the following modifications: 
a. A reference to a consent authority is to be treated as a 

reference to the EPA; and 
b. Subsection (5) (b) does not apply; and 
c. The EPA may recover its actual and reasonable costs of 

dealing with the request from the person making the 
request.  

14. In this section, activity includes a particular proposal.” 

 

13. Features of the regime include: 
 
a. The absence of a formal application procedure, such as applies to 

applications for resource consent under section 88 and Schedule 4 
RMA; 
 

b. The ability of Council to require a person seeking a Certificate to 
provide further information where it considers that is necessary for the 
purpose of reaching a decision on the request; 
 

c. Absence of formal reporting requirements by Council; 
 

d. Once issued a Certificate is treated as if it were an appropriate 
resource consent that contains the conditions specified in an applicable 
plan. In this regard the reference to “conditions” is to the performance 
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standards or development controls that apply to the particular permitted 
activity under consideration. 
 

Judicial Review 

 
14. The proceeding is to be determined under the Judicature Amendment Act 

1972, notwithstanding the passing of the Judicial Review Procedure Act 
20166. 
 

15. The Court of Appeal in JC Pring v Wanganui District Council & AMI 
Holdings Limited7 considered the correct approach to a judicial review 
involving a Certificate of Compliance. In that case the plaintiff argued that 
the Council must be certain that there was compliance, but had been 
drawn into determining whether the activity should be allowed, rather than 
whether it complied and was a permitted activity. Blanchard J rejected 
those arguments and stated: 
 

 “[7] I do not accept these arguments which at times came close to 
try to turn this judicial review proceeding into a general appeal, 
apparently as a means of overcoming the absence of any right of 
participation for a would-be objector under s139. It is well 
established that in judicial review the Court does not substitute its 
own factual conclusions for that of the consent authority. It merely 
determines, as a matter of law, whether the proper procedures were 
followed, whether all relevant, and no irrelevant, considerations 
were taken into account, and whether the decision was one which, 
upon the basis of the material available to it, a reasonable decision-
maker could have made. Unless the statute otherwise directs, the 
weight to be given to particular matters is one for the consent 
authority, not the Court, to determine, but, of course, there must 
have been some material capable of supporting the decision. 
Having said that, it must also be recognised that because 
neighbours and users of an adjoining street may well be adversely 
affected by a development which obtains a Certificate of 
Compliance and thereby is deemed to have a resource consent 
(sub s(6)), the Court will scrutinise what has occurred more carefully 
and with a less tolerant eye when considering whether decision was 
open to the consent authority on the material before it than it will do 
in a case where the decision which is being questioned required the 
balancing of broad policy considerations and there was less direct 
impact on the lives of individual citizens as, for example, where the 
exercise of statutory power involved the striking of a general rate 
(Wellington City Council v. Woolworths New Zealand Ltd (No. 2) 
[1996] 2NZLR 537).” 

                                                
6 Judicial Review Act 2016 section 23 
7 CA 27/99 
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16. And further: 

 
 “[10] If a proposal complies, s139 requires the consent authority to 
issue a certificate within the short specified statutory time-frame. 
The authority must first be satisfied that there is compliance. Before 
it can be properly satisfied it must have had sufficient information in 
order to be able to make a thorough comparison of the proposal 
with the applicable rules. It must therefore ensure that it has an 
adequate description of the subject matter, of what is proposed. 

 … 
 [11] The source of information is immaterial provided that in 
practice it is reliable and sufficient to enable the authority to know 
with reasonable precision the nature of the activity proposed for the 
site... It verges on ridiculous to suggest, as the appellant did, that 
the Council could not take account of its general knowledge about 
traffic movements in the locality.” 

 
 “[14] Where compliance depended upon the interpretation of a rule 
the question is now simply one of whether the Council adopted the 
correct interpretation. Where a judgment had to be made about how 
a (correctly interpreted) rule applied to an aspect of the proposal, 
the question for the Court on judicial review is, as the Judge found, 
one of the reasonableness of the decision – whether it is open to 
the Council to be satisfied that in this respect the proposal was in 
compliance. 

 
17. The 1972 Act enables a person to seek a judicial review of the exercise of 

a statutory power of decision that affects the rights, powers, privileges, 
duties or liabilities of that person. It is well established that a decision of a 
Council to issue a Certificate under Section 139 RMA is able to be the 
subject of judicial review proceedings in circumstances where the rights 
etc. of the person are affected. In the present case it is not clear what right 
of the plaintiff may be affected. The plaintiff’s objective of preventing a 
certificate from forming part of an “environmental baseline” for the purpose 
of opposing a future application for resource consent, it is submitted, does 
not amount to such a right or privilege. 

Issues 

 
18. Accordingly, the issues for this decision are: 

 
a) Was the Council’s decision to issue the Certificate of Compliance 

wrong, in that the proposal does not comply with the District Plan in all 
respects? 
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b) If the answer to issue (a) is yes, should the Court, in its discretion, 
nevertheless decline to quash the Council’s decision to issue the 
Certificate; 

 

Planning Provisions 

Auckland Operative District Plan: Rodney Section 

 
19. The Rodney Plan includes the following permitted activity in the General 

Rural zone: 
 

 “OUTDOOR RECREATION not involving BUILDINGS except for 
goal posts, seating, fencing and ancillary buildings (e.g. toilets, 
ticket offices, storage) up to a combined total floor area of 25m2 and 
excluding Horse Riding Schools or Horse Riding Facilities and 
Horse Training Facilities.” 

 
20. The Plan includes performance standards that apply to permitted activities 

in the General Rural zone at Rule 7.10. In addition the Plan includes noise, 
earthworks, and transportation rules in Sections 16 and 21 of the Plan. 
These are the items that are identified in the Council report on the request 
for the Certificate of Compliance.  
 

21. The specific rules of the Rodney Plan, Air, Land and Water Plan (ALW 
Plan) and PAUP are referred to in the course of this submission. 
 

22. While not relevant to the determination of the present case, it is noted that 
the Auckland Unitary Plan: Operative Version now includes Informal 
Recreation as a permitted activity in the Rural Production zone, as well as 
Organised Recreation as a restricted discretionary activity. 
 

Approach by Council to the Request for the Certificate 

 
23. It is clear from the email correspondence that considerable care was taken 

by the Council Planning Officer and the second defendant to specify with 
clarity the scope of the shooting activity and to analyse the specific rules in 
the planning documents related to that activity, to establish whether or not 
the Certificate must issue. For example, the email from Rebecca Harris to 
Raymond O’Brien dated 6 July 2016 at 12.14pm reads: 
 

 “Hi Raymond,  

 As mentioned earlier your application is currently with our 
Environmental Health noise specialist, awaiting comment as to the 
noise levels and confirming whether it is likely to fall within the 
permitted activity criteria. 
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The process from now on involves me going through all of the 
relevant rules and demonstrating that the activity is permitted based 
on the information provided. Therefore can you please confirm in 
writing: 

1. Please confirm the toilet/storage building will be less 
than 25m2. 

2. The parking rules as per Appendix 21B for Outdoor 
Recreation state that parking must be provided for every 
three persons the activity is designed to accommodate. 
Based on club matches that would see around 50-60 
people this would require approximately 20 spaces. 
Please confirm. 

3. Please confirm the proposed earthworks will be less 
than 200m2, or less than 1000m2 subject to compliance 
with the performance standards set out in Rule 
9.7.4.2.1.3. 

4. Please confirm if there is to be any signage erected. If 
so, this will be subject to Rule 16.6.2.2.1, in particular, 
this must not exceed 3m2 in total area, and there may 
be only one sign per site to be classified as a permitted 
activity. 

5. Please confirm in regards to national competitions that 
the attendees will not exceed 200 persons, and 
competitions will not be held more than three times per 
year in meeting the “use of site” permitted activity 
provisions. (Competitions that cater for over 200 
people/or are held in excess of three times per year will 
require Resource Consent). 

 Many thanks 

 Rebecca” 

 
 

24. Mr O’Brien replied as follows: 
 
 “Hi Rebecca, 
 Thank you for you email. 
 The answers to your questions in order are: 

1. I confirm that the toilet/storage building will be less than 
25m2. 

2. I confirm there will be sufficient parking provided to 
satisfy the requirements set out below and will be in 
excess of 20 spaces. 

3. I confirm the earthworks will be less than the volumes as 
set out below. 

4. I confirm that signage, if any, will not exceed the limit set 
out below. 
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5. I confirm that national competition will not exceed the 
number of attendees or the frequency as set out below. 

 If you have any further questions please don’t hesitate to contact 
me. 

 Regards 

 Raymond” 

 
25. There is of course extensive email communications including more detail in 

relation to these matters, as well as a site plan. 
 

26. It is also relevant that this is a site that is zoned Rural Production and is 
substantially cleared, including in the areas areas where the activities are 
to be located. Hence there was no need to remove vegetation and clear 
space is available for parking. The parking area has in fact been formed 
and metalled, as has the accessway leading from the road to the parking 
area and the first three shooting bays. All of this has taken place since the 
issue of the Certificate and in conformity with the permitted activity 
standards. It is noted also that Council Inspection Officers have attended 
the site as part of their standard inspection procedures and have raised no 
issues with the work undertaken.  
 

27. It is submitted that the level of scrutiny to be applied when examining 
compliance with a particular condition (development control or performance 
standard) will depend on the complexity of the issue and Council’s general 
knowledge of the subject matter. In the present case Rule 7.9.1.1(a) 
provides: 

  

 “(a) All Permitted Activities in the Activity Tables (1) and (2) shall 
comply with Rule 7.10 Development Controls and Performance 
Standards and Rule 7.9.4 Earthworks and Vegetation and Wetland 
Modification Activities, Rule 7.9.5 Activities within the Airfield Noise 
Contours at Dairy Flat and any other relevant Rule in the District 
Plan.” 

 
28. Rule 7.10 Development Controls and Performance Standards contains 

nine specific rules regulating permitted activities. It is a simple exercise to 
ascertain that: 
 
a) Most of these rules do not apply to Outdoor Recreation as a permitted 

activity; and  
b) To the extent that they do apply, compliance is readily established. 

 
29.  For example, Rule 7.10.1 addresses maximum building height and in the 

General Rural zone imposes no height limit for all buildings and structures 
that are not associated with household units or accommodation. Rules 
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7.10.2, 7.10.3, and 7.2.4 address respectively maximum height in relation 
to boundary, minimum yards, and maximum site coverage. Again 
compliance with those rules is a formality given the single 25m2 building 
proposed in association with the proposal, on this larger rural site. 
 

30. Rule 7.10.5 addresses access to state highways. The subject site does not 
directly access the highway and the rule has no application. 
 

31. Rules 7.10.6, 7.10.7, and 7.10.8 address respectively minor household 
units, forestry in the Landscape Protection Rural zone and East Coast 
Rural zone, and buildings in the West Coast policy area. None of the rules 
apply to the proposal. 

 

Alleged Errors 

Noise 

 

32. The noise rules are contained at Rule 16.9 of the Rodney Plan. Noise 
received in Rural zones is addressed in Rule 16.9.2.1.2, the relevant part 
of which reads: 

 

 “(a) The noise from any Permitted… Activity, except as provided for 
in Rule 16.9.2.1.2 (b) and Rule 16.9.2.2, shall not exceed the levels 
specified in Tables 16.9.2.1.2 when measuring inside the notional 
boundary for any site used for residential or childcare facilities for 
not more than 10 children in any area zoned Rural except as set out 
in (c) below.” 

 

Table 16.9.2.1.2 (i): Noise Received in Rural Zones (Leq) sets limits of 50 
& 45 dBA Leq between 6am and 6pm for Monday to Saturdays and 
Sundays and public holidays respectively. 

 
33. Note (1) to the rule defines the notional boundary as a line 20 metres from 

the side of the building used for residential purposes, or used as a 
childcare facility for not more than 10 children, or the legal boundary where 
this is closer to the building used for residential purposes or used as a 
childcare facility for not more than 10 children. 
 

34. The exceptions referred to in the Rule relate to the use of mobile 
agricultural vehicles or equipment, to animals and a range of other matters 
including outdoor entertainment events (page 18, section 16) which have 
their own higher noise levels. This includes temporary activities such as 
carnivals festivals, fairs that are of a limited duration and therefore obtain 
the benefit of higher noise limits. This relates, then, to the Use of a Site 
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Activity in the District Plan for events such as festivals, carnivals, markets 
and so on. Put differently, those particular activities are recognised as 
occurring infrequently and temporarily on a site and therefore are permitted 
to make more noise.  
 

35. It is the second defendants’ case that the Use of Site rule is not applicable 
to the gun club operations which involve a permanent facility, albeit one 
that from time to time may have larger club events. If the Council (or this 
Court) were to form a different view, then the club would be entitled to 
utilise the higher noise limits provided for in the plan. 
 

36. The plaintiff’s case is twofold. First it contends that the Council could not 
reasonably be satisfied on the information provided that the noise rule in 
the District Plan would be met. Secondly, by way of an amended statement 
of claim, the plaintiff asserts that the noise rule is invalid. It appears the 
second argument is that even if the information was sufficient for Council to 
reach a conclusion on noise that is of no avail because the rule itself is 
invalid. 
 

37. It is submitted that both propositions are incorrect. 

 

Sufficiency of Noise Information 

 

38. It is evident from the email trail exhibited to the affidavit of Rebecca Harris, 
that the Council’s planner and environmental health noise officer 
considered very carefully the issue of noise compliance and required the 
plaintiff to commission an independent noise report to establish whether or 
not compliance would be achieved by the proposal. 
 

39. The second defendants commissioned Marshall Day Associates, one of 
New Zealand’s foremost company of acoustic engineers, to report on the 
matter. Two reports were produced dated 7 July and 8 August 2016. The 
Council’s EHO, Mr Winter, has considered the 8 August report and 
confirmed to Council’s Planning Officer, Ms Harris that it establishes 
compliance with the District Plans noise standard. 
 

40. While earlier in the correspondence Mr Winter referred to the use of other 
noise measures, that in my submission is not relevant to the question at 
hand, namely, whether the District Plan noise rule is met by the proposal. 
The factual conclusion reached by Mr Winter is that the standard in the 
District Plan is met. 
 

41. It is submitted that the Marshall Day Acoustics report of 8 August 2016, 
was sufficient for Mr Winter to reach the conclusion that he did. 
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42. The plaintiff’s consultant, Mr Hegley, has questioned the sufficiency of that 
report. It is submitted, however, that Mr Hegley has misunderstood the 
model used by Marshall Day Associates in establishing compliance with 
the District Plan noise rule. This is addressed in the affidavit of Graham 
William Frances Warren dated 24 April 2017. He states that the MDA 
assessment is valid and satisfactory and demonstrates that the club can 
operate in compliance with the noise limits of Rule 16.9.2.1.2 of the 
Rodney Plan for the reasons he gives in Section 2 of his affidavit. Salient 
points include the following: 

 

 “2.3 The noise emissions from the ASC site were determined by 
means of a computer model (SoundPlan) which incorporates data 
of the relevant topography and the sound power levels together with 
the various factors concerning sound propogation. The SoundPlan 
computer software has international recognition and acceptance, 
and MDA has many years of experience in its operation which has 
demonstrated its reliability and accuracy over a wide range of 
projects. 

 
 2.4 I advise that the crucial inputs to the computer model, those of 
topography and the noise source sound power levels, were 
obtained from the Council and I have no reason to doubt their 
reliability. I understand that the topographical data came from the 
Auckland Council “GIS Viewer”, and the sound power level was 
determined from line-of-sight sound level measurements 
undertaken and reported by Council Officer(s) at another shooting 
range where similar firearms to those of the ASC are used.  

 
 2.5 I understand that the ground levels at the ASC site have been 
modified by being lowered by about 1 metre during its previous use 
as a motorcross track, and that these alterations are not included in 
the Council Data. This will have a further conservative influence on 
the predicted noise levels as the lowering of the ground level at the 
noise source will introduce additional sound level reduction barrier 
effects for receivers beyond the site.  

 
 2.6 I note that the sound power level used, derived from a noise 
level of 67 dB LAeq at 115 metres, was input to the model as a 
continuous noise source, whereas in practice the noise level from 
firing ranges is typically intermittent with significant breaks between 
various activities and for lunchtime. This has the effect of making 
the noise level predictions conservative in the sense that in practice 
they are likely to be lower than predicted, notwithstanding that the 
MDA assessment included a minus 1 decible adjustment for time 
averaging.” 
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43. To summarise to this point the modelling employed an internationally 
recognised model with actual sound measurements taken from a similar 
gun club in Auckland, familiar to Council, and employed those measures 
conservatively by assuming that the noise was continuous. 
 

44. The results of the modelling exercise established compliance with the 
District Plan noise rule. 
 

45. It is submitted, applying Pring, there is clearly material capable of 
supporting the Council’s decision that compliance with the noise rule was 
established and there is no basis for interferring with that decision as a 
matter of law. Mr Winter, the Council’s noise expert, understood and 
accepted the report as establishing compliance with the noise rule.  
 

46. Some two and a half weeks following the service of Mr Warren’s affidavit of 
24 April 2017, the plaintiff filed an amended statement of defence dated 10 
May 2017 asserting that the noise rule itself was invalid. That is not 
accepted. 
 

47. The basis of the claim of invalidity relates to Rule 16.9.2.1.5 of the Rodney 
Plan which includes in sub rule (a) a requirement that noise levels be 
measured and assessed in accordance with the provisions of New Zealand 
standard NZS6801:1999 “Measurement of Environmental Sound” and New 
Zealand standard NZS6802:1999 “Assessment of Environmental Noise”. 
The first standard sets out the practical requirements relating to noise 
measurement. The second standard sets out procedures for the 
assessment of noise and with compliance with noise limits.  
 

48. There is no argument that the methodology used in respect of the noise 
undertaken by Marshall Day Associates was correct in terms of the 
NZS6801. 
 

49. NZS6802:1999 includes the following statement under the description of 
the scope of the standard: 

 

 “1.2  

 This Standard shall not be applied to assessment of sound where 
the source is within the scope of, and subject to, the application of 
other New Zealand acoustical Standards, except as provided for in 
1.3 or 1.4. In particular, assessment of specific sources including 
transportation, construction, port noise, wind turbines, and impulsive 
sounds (such as gunfire and blasting), requires special techniques 
that generally are outside the scope of this Standard. This 
Standard covers airborne sound but does not cover structure borne 
sound (vibration).” (Emphasis added). 
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50. Mr Warren addresses this point in his affidavit of 24 April 2017 where he 
states: 
 

 “3.1 I have read the affidavit of Nevil Hegley relating to this matter 
and make the following additional comments. 

3.2 Mr Hegley suggest that the Council noise rule is inappropriate 
because it refers to the assessment of noise to be undertaken in 
accordance with NZS6802:1999 which Mr Hegley accurately points 
out excludes the assessment of gunfire noise.  

3.3 In my opinion the Standard (6802) can be inappropriate for such 
assessment if used for this purpose in its entirety.  Nevertheless, 
when applied selectively and with experienced professional 
judgment its application can be satisfactory for comparison against 
district plan rules. 

3.4 I have experience in this regard with the noise conditions of 
consent imposed on the Waiuku Pistol Club where the then Franklin 
District Council imposed 45/50 dB LAeq limits (and 55/60 dB LAmax)  
on that Club’s ranges and also required assessment in accordance 
with the provisions of NZS 6802:2008.  In practice this has been 
satisfactory with, as noted above, selective use of appropriate 
provisions of the Standard.  

3.5 Further matters raised by Mr Hegley are those of the number of 
shots fired and the types of pistols used.  Mr Hegley infers that 
without control of these factors “there are no limitations in the 
proposal” 

3.6 I disagree with this inference.  Because the Council noise 
contains LAeq  (45/50) limits the total amount of noise generated, 
and its resultant effect, is limited to 45 or 50 dB LAeq.  By way of 
explanation I note that an LAeq limit is the energy average of the 
noise over time.  Therefore the loudness of the firearms and the 
number of shots fired controls the total sound energy.  More shots 
fired would require quieter firearms, and conversely fewer shots 
would permit louder firearms. 

3.7 In this regard I observe that this methodology has worked 
satisfactorily with the Waiuku Pistol Club which has similar limits to 
those proposed for this facility. 
 

3.8 For these reasons, I consider that the Certificate of Compliance 
issued by the Council in relation to acoustical matters is appropriate 
and the Tuhirangi Road Pistol Club can achieve compliance with 
Rule 16.9.2.1.2 of the Auckland District Plan (Rodney Section) 
based on the MDA Assessment dated 8 August 2016.” 

 

51. The references to NZS:6801 and NZS:6802 are contained in the noise 
rules for virtually every district plan in New Zealand. They have been 
employed successfully in relation to gun clubs around the country. One 
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example of this is the decision of the Environment Court in Waimakariri 
District Council v North Canterbury Clay Target Association where the 
Environment Court directly addressed the statement in NZS6802: 1991 
and gunfire noise: 

 

 “There was no dispute that gunfire noise is not able to be assessed 
under NZS6802:1991 (as reflected in clause 1.2 of the Standard). 
The differences between the Council and Association center on the 
consequences of that for whether the Activity meets the conditions 
of Rule 31.11.1.2.” 8 

 

52. After canvassing the competing submissions of counsel, the Court 
concluded: 

 

 “Mr Prebble is correct to treat the rule as requirement to undertake 
a noise assessment as purely a process requirement. However, 
given the nature and purpose of that Standard, it must follow that 
Ms Steven is correct that the rules requirement that noise 
assessment to be “in accordance with” NZS6802:1991 must be 
read with a rider. We phrase it “insofar as applicable”. 

Garner’s Dictionary of Legal Usage (Third Edition) indicates that the 
phrase “in accordance with” can mean “in conformity with or 
compliance”. However, the New Zealand Oxford Dictionary gives a 
softer definition of the phrase, i.e. “in a manner corresponding to”. 
We find the latter definition of “in accordance with” to be what Rule 
31.1.1 intends. 

In the case of the activity in question, clause 1.2 of NZS6802:1991 
clarifies that the Standard has generally no application to gunfire 
noise assessment. The MHA Report does not purport to apply 
NZS6802:1991 contrary to clause 1.2. In this sense, its noise 
assessment had been done in a manner corresponding to clause 
1.29 

 
53. As a consequence the Court concluded: 

 
 “For all those reasons, we find that the noise assessment included 
in the MHA Report was in accordance with NZS6802:1991 insofar 
as applicable. Therefore the requirements of Rule 31.11.1. were 
satisfied.”10 

 

                                                
8 Waimakariri Paragraph [32] 
9 Waimakariri Decision paragraphs [46] to [48] 
10 Waimakariri paragraph [52] 
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54. It is noted that the Rodney noise rule 16.9.2.1.5 (a) also includes the 
requirement that noise levels shall be measured and assessed “in 
accordance with” the two standards. It is submitted that the reasoning of 
the Environment Court in Waimakariri was correct and equally applicable in 
the present case. As stated by Mr Warren11, NZ Standard 6802 can be 
inappropriate for such assessment if used for this purpose in its entirety. 
Nevertheless, when applied selectively and with experienced professional 
judgment, its application can be considered satisfactory for comparison 
against District Plan rules. 
 

55. Neither can the Rule be described as invalid, a consequence of which 
would be to unnecessarily cast uncertainty over all decisions made not only 
by Auckland Council and its predecessors, but other Councils in the 
country that have considered and applied District Plan noise rules to gun 
clubs. It would also have the practical consequence that there would be no 
District Plan noise rule regulating gunfire, in the absence of an express 
New Zealand standard. That, it is submitted, would be an absurd result and 
one at odds with the statutory sustainable management purpose of the 
RMA12. 
 

56. It is also not consistent with the approach to interpretation of District Plans 
in many decisions over the years. For example the Court of Appeal in 
Powell v Dunedin City Council13 held: 

 

 “While we accept it is appropriate to seek the plain meaning of a 
rule from the words themselves, it is not appropriate to undertake 
that exercise in a vacuum. As this Court made clear in Rattray, 
regard must be had to the immediate context (which in this case 
would include the objectives and policies and methods set out in 
section 20) and, where any obscurity or ambiguity arise, it may be 
necessary to refer to other sections of the plan and objectives and 
policies of the plan itself. Interpreting a rule by a rigid adherence to 
the wording of the particular rule itself would not, in our view, be 
consistent with the judgment of this Court in Rattray or through 
requirements of the Interpretation Act.” 14  

 

57. In reaching that conclusion the Court accepted as a starting point for 
discussion as to the approach to be taken to the interpretation of plans, the 
decision of the Court of Appeal in J Rattray & Son Ltd v Christchurch City 
Council15. The Court said: 

 

                                                
11 Warren para 3.3 
12 See section 5 RMA 
13 [2005 NZRMA 174]  
14 Powell v Dunedin CC at para [35] 
15 (1984) 10 NZTPA 59 at para 61 
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 “We would accept that the language used to describe a particular 
zone will have an immediate significance and must be given its 
intended effect when it is unmistakable and can be clearly 
ascertained within the same close environment. Words take flavour 
and colour from the general context and can carry so many shades 
of meaning that it is frequently impossible to be dogmatic about any 
single normal or everyday meaning. So that where there is any 
uncertainty, or doubts arise, it would put at risk or even stultify the 
process of construction if an answer were to be given that itself was 
uncertain, or if doubt had to be left unresolved simply because it 
was thought necessary to cut away the langauge of the ordinance 
from other parts of the same instrument… For those reasons we are 
satisfied,…that assistance not only may but ought to be sought from 
the composite planning document taken as a whole whenever 
obscurities or ambiguities might seem to arise.” 

 

58. It is submitted that the approach of the Court of Appeal in both Rattray and 
Powell supports the interpretation and application of NZS6802 adopted by 
the Court in the Waimakariri case. Such an interpretation enables the noise 
standards to be applied to gunfire, rather than leaving the matter in a state 
of uncertainty. 
 

59. Subsequent to the issue of the Certificate the club has established three 
shooting bays. This has enabled live tests to be undertaken. The results of 
those live tests are reported in the second affidavit of Mr Warren dated 2 
June 2017. In short, using representative weapons and calibres likely to be 
used at the facility, and a simulation of a typical national championship 
event being held, produced sound test results in line with the model results 
presented in the 8 August 2016 report submitted in support of the 
application for the Certificate.  
 

60. It is further noted that in those tests, the distance from the range to the 
measurement locations is between 700 and 800 metres, with one position 
having a clear acoustical line-of-sight to the range. Mr Warren in his earlier 
affidavit of 28 April 2017 noted that the plaintiff’s dwellings and sensitive 
buildings are approximately 1,200 metres from the proposed ASC shooting 
ranges. He also states that a further mitigating factor is the existance of a 
significant intervening ridgeline between the shooting ranges and the 
plaintiff’s premises. In Mr Warren’s opinion the sound level at the 
meditation centre would, therefore, be noticeably quieter than that at the 
compliance measurement points and could be considered as reasonable 
for a rural environment. 
 

Use of Site Rule  

 
61. The Rule states: 
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 “Use of a Site on not more than a total of three days within any 12 
month period for events such as festivals, carnivals, markets, race 
meetings and rallies (including temporary structures for such 
activities) provided that the number of persons catered for and 
attending such events does not exceed 200 for each event and 
where access for that activity is not obtained from a State Highway.” 

 

62. It is self evident from the terms of the Rule that it is providing for activities 
that are temporary in nature and which need use of a site for up to three 
days a year. It is submitted that the activity is not relevant in present case. 
All of the shooting activities are encompassed by the definition of Outdoor 
Recreation, whether it be individual shooting practice, club meetings, or 
interclub activities. 
 

63. It would appear that the Council planner may have taken a cautious 
approach and tested the activity against this Rule, even though it is not 
relied upon. As a result of that inquiry, the second defendant, Mr O’Brien 
confirmed that national competitions would not exceed 200 persons (being 
the cap on the number of persons catered for in attending a temporary 
activity under the Use of Site Rule)16. 
 

64. As stated by Mr Jeffrey Brown, shooting guns is intended to be the 
ordinary, permanent, day-to-day activity on the site; it is not in the nature of 
a temporary activity. A “normal” shooting day is the same as a 
“competition” day in the sense that the same activity – shooting guns – is 
happening on the site. The only difference between a normal day and a 
competition day is the number of participants (including officials and 
spectators). Either way, the number of participants is constrained indirectly 
by conditions of the Certificate, including (most relevantly) the noise that 
can be emitted from the site and the consequential constraint on the 
number of individual shooting ranges that can be used and when. This 
applies whether it is a normal day or a competition day. The size and waste 
water output of the building also constrain the number of participants 
(although it is possible that portable toilets could be brought onto the site 
temporarily during a competition day).17 
 

65. Accordingly Mr Brown considers that the “Use of a Site” rules in Activity 
Table 1 are not relevant to the Certificate because their purpose is to 
manage the effects of temporary activities, being those that are truly 
distinct from the ordinary, permanent, day-to-day activities that occur on a 
site.18 
 

                                                
16 Email exchange between Raymond O’Brien and Rebecca Harris dated 6 June 2017 
17 Affidavit Jeffrey Brown para 39 
18 Brown affidavit para 40 
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66. As a consequence the activity is Outdoor Recreation, which is intended to 
be the normal, ordinary activity that will be permanently taking place on the 
site, within the restrictions imposed by the conditions of the planning 
instruments. There is no specific rule that in itself limits the number of 
people partaking in that permanent activity and resource consent is not 
required for the number of people using the site19. 

 

The Ancillary Building 

 

67. The activity Outdoor Recreation allows for ancillary buildings (e.g. toilets, 
ticket offices, storage) up to a combined total floor area of 25m2 per site. 
There is an existing farm building on the site that is not required for, and 
does not form part of this proposal. Instead the second respondents have 
proposed to establish a 25m2 building that will have in it a toilet and an 
area for storage of items such as targets. The existing building is being 
used for the general farm activities on the balance land excluding the club 
site (the total area under ownership of the second respondents is 112 
hectares).  
 

68. The ancillary building has a floor area of 4.8m by 4.8m (23.04m2). It will 
contain a toilet and have a maximum waste water disposal volume of 2m3 
per day, to be disposed of via a septic tank to a waste water irrigation area. 
The building therefore complies with: 

 

• The maximum floor area rule; and 
• The maximum waste water volume rule, being Rule 5.5.20 of the 

Auckland Regional Plan: Air, Land and Water 

 

69. Resource consent is not required for the ancillary building20. 
 

Carparking 

70. The main site of the activity comprises some 38 hectares of land (112 
hectares now with the purhcase of an adjoining property), substantial areas 
of which are cleared of all vegetation. The club is to be located in those 
areas. The site is more than capable of containing the required number of 
vehicles and there are no site constraints or geographic features that would 
necessitate specific design for the carparking area.  
 

71. In fact the carparking area is already established and metalled. As pointed 
out by Mr Brown, Rule 21.10.4.3 specifies that carparks in the Rural zone 
are not required to be sealed. He expresses his view that it would be 

                                                
19 Brown affidavit para 44 
20 Brown affidavit paras 26 - 36 
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reasonable that a carparking area for participants and spectators would be 
“informal” in that it would comprise an area identified for parking but not 
with individual parks measured, formed and marked on the ground. He 
advises that having viewed the site, compliance can be achieved, including 
for the provision of parking for the disabled (Rule 21.10.3), the dimensions 
of parking space size and access (Rule 21.10.2.6) and the identification of 
parking spaces in a permanent manner (Rule 21.8.2.8).  
 

72. Consequently Mr Brown disagrees with Mr Hardacre that the Council 
needed more information about carparking. The Council needed to be 
satisfied that sufficient carparks could be accommodated on the site, which 
in Mr Brown’s view the Council easily could, and did, without needing more 
detailed information. Resource consent is not required for the carparking 
activity21. 

 

Vegetation Removal 

 

73. While vegetation removal is referred to in Mr Hardacre’s affidavit, it does 
not appear to be pursued by counsel for the plaintiff. Nevertheless the 
matter is addressed in Mr Brown’s affidavit22. In overview Rule 7.9.4.1.9.1 
allows the removal of areas of native bush less than or equal to one 
hectare in area. As Mr Brown points out the only vegetation in the area of 
the shooting range is grass. It is evident from the aerial photographs that 
the land is cleared. Mr O’Brien confirmed to Ms Harris in his email of 6 
July, that no vegetation removal was required. Resource consent is not 
required for vegetation removal. 

 

Earthworks 

 

74. It is submitted that it is reasonable to conclude that the Council had 
sufficient knowledge of the earthworks proposed in order to determine 
compliance with the permitted activity standard for earthworks. Again this 
was the subject of discussion and correspondence between Mr O’Brien 
and the Council’s Planning Officer, Ms Harris. This is summarised in the 
affidavit of Mr Brown23. The communications include the provision of 
information by Mr O’Brien to the Council as to the volumes and the 
statement contained in the email exchange between Mr O’Brien and Ms 
Harris of 6 July confirming the proposed earthworks will be less than the 
required volumes set out in the earthworks Rule 7.9.4.2.1.3. Again, there is 
no resource consent required for the earthworks. 
 

                                                
21 Brown affidavit paras 45 - 47 
22 Brown affidavit paras 48 - 55 
23 Brown affidavit paras 56 - 65 
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75. It is noted also that Council Inspection Officers have recently attended the 
site and no issue has been raised by them in relation to any of the works. 

 

Waste water 

 

76. There can be no suggestion that Ms Harris was unaware of the waste 
water rule. To the contrary she advised that the septic system for the toilet 
proposed in the small building should not trigger resource consent but 
would require a building consent and compliance with the discharge rules 
could be assessed at the time. Ms Harris was aware of, and advised, that 
the current discharge rule under the Air, Land and Water plan was 2m3 of 
waste water to land per day.  
 

77. It is submitted that it was perfectly within the competence and experience 
of Council Planning Officers to appreciate that a toilet with a septic system 
would comply with the discharge limit specified in the relevant rule. 
Household units: one per site, are a permitted activity in all of the Rural 
zones. There can be no suggestion that they require resource consent 
simply because they have bathrooms and toilets. While there are rules 
relating to services, they are the equivalent of conditions to be complied 
with in terms of Section 139(10)(b).  
 

78. In other words the house can be built as of right, provided the site is 
properly serviced. That is legitimately considered at the time that the 
building consent application lodged with Council, as occurred in the 
present case.  
 

79. It is submitted that there is no requirement for a resource consent and that 
it is a reasonable assumption that Council planning staff are able to make 
based on general knowledge and experience. Indeed the statement from 
Ms Harris signals that she considered the discharge system would likely 
comply with Rule 5.5.20 and that resource consent was not likely needed 
for the system.  
 

80. As it happens the proposed ablutions building for which building consent 
has been now granted, is to have an onsite waste water disposal system 
that satisfies the plan conditions, as referred by Mr Brown24. 

 

Land Contamination 

 

81. Section 15 RMA provides no person may discharge any contaminant onto 
or into land in circumstances which may result in that contaminant entering 

                                                
24 Brown affidavit paras 82 - 86 
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water, unless the discharge is expressly allowed by a rule in a regional 
plan as well as a rule in a proposed regional plan, or a resource consent. 
 

82. It is submitted that both the ALW Plan and PAUP contain relevant 
permitted activity rules. It is further submitted that the Council Officers 
would have been aware of these rules as a matter of general practice, and 
in fact the record discloses that to be the case. 
 

83. The plaintiff and its witness Mr Hardacre appear to have misunderstood the 
structure of the rules. Their interpretation leads to the outcome whereby 
any use of firearms in the region, whether or for recreation or hunting 
purposes, would require a Section 15 discharge permit from the Council in 
order to be lawful. That outcome would likely be regarded with disbelief by 
persons living in the rural area, or using the rural area, for shooting 
activities.  
 

84. Crudely, Mr Hardacre considers the only rule permitting discharge from 
weapons is Rule 5.5.61 authorising discharges from a New Zealand 
Defence Force weapon system to land within areas designated for 
“Defence Purposes”.  
 

85. In fact that is not the regime provided for in the ALW Plan. Rules 5.5.40A 
and 5.5.41 address low level contamination. The explanation preceding 
those rules states: 

 

 “For land where the degree of contamination generates only low-
level risks to the environment or human health, the ongoing 
discharge of contaminants from that land is a Permitted Activity.” 

 

86. The first rule addresses the ongoing use of production land. Rule 5.5.41 is 
the rule relevant in the present case. It reads: 

 

 “Other than is provided by Rule 5.5.40A, the discharge of 
contaminants from land to water from land is a Permitted Activity 
subject to: 

a) Concentrations of target contaminants, or the 95% upper 
confidence limit of the mean which shall be determined in 
accordance with the Contaminated Land Management 
Guidelines No. 5 Site Investigation and Analysis of Soils (NfE, 
February 2004), shall not exceed the greater of (i) or (ii) below: 
 
i. For in situ soil and material imported and/or deposited onto 

the land: 
1. The criteria specified at Schedule 10: Permitted Activity 

Criteria. The human health values in Schedule 10 apply 
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unless the effects on land use and human health are 
expressly authorised either through District Plan Rules or 
resource consent by a territorial authority before 
contaminants not included in Schedule 10; 
… 

ii. For in situ soil and material imported and/or deposited onto 
the land the natural background levels for that soil or material 
or the relevant background levels specified in ARC technical 
Publication “Background Concentrations of Inorganic 
Elements and Soils from the Auckland Region”, TP153, 
October 2001. 
…” 

 
87. Schedule 10 specifies chemical levels for various compounds, including 

lead. 
 

88. This rule allows for the ongoing use of land, including the discharge of 
contaminants to that land, on a permitted activity basis, for as long as the 
Schedule 10 levels are not exceeded. Once those levels are reached, an 
application for a controlled activity consent will be required pursuant to 
Rule 5.5.43.  
 

89. The exception to these requirements for New Zealand Defence Force 
weapons systems utilised on “defence purposes” designated land is 
perfectly consistent with this regime. The presence of that exception does 
not, as Mr Hardacre appears to believe, mean that other weapons use 
automatically requires resource consent.  
 

90. There is no reason to suppose that Council planning staff were unaware of 
this regime. To the contrary the letter from Auckland Council’s senior 
solicitor, Margaret McCullough, dated 19 December 2016 addressed to the 
plaintiff explicitly states: 

 

 “In relation to your query about whether consent to discharge 
contaminants is required, Ms Harris the planner who reported on 
the application did not consider the proposal required a discharge 
consent when she processed the application because the likelihood 
of contaminants from the bullets reaching natural ground or any 
waterway would be extremely unlikely. She has discussed your 
concern with the Council’s Natural Resources and specialist input 
team. This team typically process applications for consent for 
discharge contaminants. Their response is that while the applicant 
may need a consent to discharge contaminants in the long-term, at 
this stage there is no evidence of any discharge to trigger the need 
for a discharge consent.” 
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91. Ms Erika McDonald in her affidavit dated 1 May 2017 shares that view, 
based on her experience working in the contaminated land industry in 
Auckland. Ms McDonald is an experienced environmental Engineer familiar 
with the planning requirements related to contaminated land and 
discharges. She refers to her experience working in the contaminated land 
industry in Auckland and reports her understanding that Rules 5.5.43 and 
5.5.44 of the Air, Land and Water Plan only apply to existing soil 
contamination. That is, the requirement for a discharge permit kicks in only 
once the contamination levels specified in the ALW Plan or PAUP (now 
AUP:OP) are reached.  
 

92. Ms McDonald also records the results of her discussion with Mr Andrew 
Kalbarczyk, Council’s Senior Consents and Compliance Advisor – 
contaminated land. Mr Kalbarczyk noted that it is not the intent of these 
rules to consider or control potential future discharges and also noted that 
the long-term discharge consent would likely be required after the site was 
in use and could be adequately assessed to support the application for this 
consent25. 
 

93. To summarise, Ms Harris was aware of the rules, she considered them, 
Council’s solicitor advised the plaintiff of the position, and both Ms 
McDonald and Mr Kalbarczyk concur that no discharge permit is required 
in respect of the proposal. 
 

94. There are equivalent rules in the PAUP as notified. These are found in Part 
3 Regional District Rules Chapter H: Auckland-wide Rules – 4 Natural 
Resources 4.5 Contaminated Land. The activity table includes the following 
permitted activity: 

 

 “Discharges of contaminants from land not used for primary 
production.” 

 

95. Rule 2.1.3 is the equivalent of Rule 5.5.41 of the ALW Plan. 
 

96. Again it is clear that no discharge permit is required in respect of the 
proposal and the question of discharges was in the mind of Council staff at 
the time the request for the Certificate was considered and determined.  
 

Conclusion 

 
97. Section 139 provides a relatively informal process enabling members of the 

public to establish whether their proposed activities are permitted and to 
obtain a certificate where that is the case.  
 

                                                
25 Affidavit Erika McDonald para 28 
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98. The process is informal because of the lack of any statutory requirement to 
use a particular form, as distinct from applications for resource consent 
under Section 88 RMA. It is accepted that the person requesting a 
certificate must provide sufficient information to the consent authority to 
enable it to consider the request for a certificate against planning rules. 
That is why Section 139 (5) confers an information requesting power.  
 

99. In the present case there was extensive discussion and email 
correspondence between Mr O’Brien and Ms Harris in particular. Some but 
not all, of that record has been disclosed by Council. Even from the 
disclosed record it is plain that Ms Harris was aware of her obligation to 
turn her mind to all relevant rules. In fact she says just that in her email to 
Mr O’Brien of 6 July 2016. It is submitted that Ms Harris undertook an 
exercise demonstrably sufficient to enable her to reach a sound decision in 
respect of the request for a certificate. 
 

100. The decision to issue a certificate is of considerable importance to the 
second defendants who would not have proceeded with the purchase of 
the land had it not been for the assurances they received from Council 
verbally and through the issue of the certificate, that their proposal was 
appropriate and permitted on the site.  

 

101. They have invested their life savings in this exercise which will be run as a 
not-for-profit club benefiting both the respondents and the wider shooting 
community in Auckland.  
 

102. They have done nothing wrong. To the contrary, they have taken every 
prudent step to ascertain from Council the correct position. They have also 
approached the police and obtained the necessary approval to establish 
the shooting facility. The membership demand is strong, as evidenced in 
the affidavit of Mr Gee. There would be considerable prejudice to the 
second respondents personally, to the club and to the wider shooting 
community if the Council’s decision to issue the certificate were to be 
overturned. 
 

103. Conversely, there is no prejudice whatsoever to the plaintiff.  
 

104. In terms of noise the Council had before it the Marshall Day Acoustics 
report of 8 August 2016 confirming compliance with the District Plan noise 
standard. As noted by Mr Warren in his affidavit of 24 April 2017, the 
approach adopted for the noise assessment is satisfactory for comparison 
against District Plan rules. The Waimakariri decision of the Environment 
Court also confirms that NZS6802:1991 can be sensibly read to enable an 
assessment of gunfire noise against District Plan rule standards. Mr 
Warren’s second affidavit (which leave is sought to produce) dated 2 June 
2017, advises that actual noise measurements recently taken at the site, 
confirm the modelling exercise in Marshall Day report to Council for the 
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certificate was accurate. In fact the testing establishes that the District Plan 
noise standards are complied with comfortably and at measurement points 
that are considerably closer to the shooting ranges than the plaintiff’s 
property. 
 

105. The plaintiffs have raised other matters, many of a technical nature, which 
it is submitted do not affect it in the slightest.  
 

106. It is the second respondents’ case that the certificate has been properly 
issued. In the event that the Court reaches a different conclusion, it is 
respectfully submitted that there is no prejudice whatsoever to the plaintiff. 
In fact one must question the motives of the plaintiff given the statement by 
their counsel that their primary concern is to ensure that the existance of a 
certificate cannot be taken into account as an “environmental baseline” in 
relation to future consent applications. 

 

Discretion as to Relief 

 
107. In terms of relief under the Judicature Amendment Act 1972, even where 

ground to review is established a remedy does not follow as a right. As was 
said by the Court of Appeal in AJ Burr Limited v Blenheim Burrough 
Council [1980] 2 NZLR 1, at page 4, the determination whether to set aside 
a decision depends less on clear and absolute rules than on an evaluation 
of the case as a whole. 
 

108. In Hill v Wellington Transport District Licensing Authority [1984] 2 NZLR 
314 (CA), at 319, McMullin J stated: 

 

 “Failure to comply with even a mandatory requirement therefore will 
not necessarily invalidate all that follows. The decision will be 
recognised as operative unless it is set aside.” 

 

109. In the same case (at 324) Somers J said: 

 

 “…it does not follow that to establish some want of legality on the 
part of Tribunal or Authority will ipso facto lead to the setting aside 
of its order or decision. Such a result will depend on the gravity of 
the error in the context and the circumstances of the case.” 

 

110. In Aley v North Shore City Council [1998] NZRMA 361 (HC), Salmon J said 
(at 380 with reference to Murray v Whakatane District Council [1997] 
NZRMA 433): 
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 “As has been frequently observed it does not follow from the fact of 
illegality in the decision-making that the decision will be set aside. 
As Elias J said in Murray at p479: 

“Matters relevant to the determination of the Court as to the 
form of relief can include the gravity of the error and its 
effects on the applicant, the inevitability of the same 
outcome or the futility of granting relief, and questions of 
delay and prejudice to third parties.” 

 

111. Under Section 5 of the Judicature Amendment Act 1972, if the only ground 
established on review is a breach of form or technicality, the Court may 
refuse relief and make an order validating any such decision reviewed as 
from the date of the Court’s decision. In The Kelburn Grove Residents 
Association Incorporated v The Palmerston North City Council and Minister 
of Social Welfare26 Wild J found there was no breach but stated in relation 
to the discretion: 

 

 “I can merely comment that, if I had found that there were breaches 
of the District Plan as alleged, some of those breaches could not be 
viewed as significant, as having little or no possible prejudicial effect 
on the Association or its members, and as being capable of remedy. 
I may well have declined to quash the Council’s decision to issue 
Certificates of Compliance, had I found it necessary to decide the 
point.” 

 

112. In the present case there is no effect on the plaintiff. Granting the relief 
sought would have a disproportionate effect on the second defendants and 
third defendants, and on third parties. The positive effects of the proposed 
shooting club are clear.  
 

113. The plaintiffs claim, if upheld, would result in the certificate potentially being 
declared invalid, and so result in the closure of the facility which has been 
operating now for several weeks, without complaint. If upheld, that would 
be on the speculative possibilities identified in the plaintiffs’ affidavits, 
rather than because any actual effect has been experienced, or indeed that 
any of the technical matters raised have any impact on the plaintiffs. 
Rather they are raised as a device in order to prevent the second 
respondents, the club and its members, from utilising a much needed 
facility, so that the plaintiff can (in its view) mount a stronger challenge to 
any future consent application. 
 

114. It is submitted that the relief should be refused and the Certificate upheld. 
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8.6.17 Submissions Second and Third Defendants JMS 

115. If the Court should reach a different conclusion, then it is respectfully 
submitted that this is a case where the second respondents have done 
absolutely nothing wrong and indeed have addressed the Council’s request 
for information promptly and efficiently, including securing expert advice 
from Marshall Day Associates, when such a report was required.  
 

116. While it is submitted that there is no need for a referral back, that would be 
a preferrable course to quashing of the certificate, with no referral back to 
the Council. Any referral back would enable the second respondents the 
opportunity to address any perceived short comings in the information 
provided to the Council, or indeed any shortcomings in the Council’s 
request for information.  
 

117. It is submitted this is a case where the rules in question are to a large 
extent mechanical in terms of compliance. For example, parking layout 
plans (generally not required in rural areas) can be prepared, even though 
there is more than enough space already formed to meet the carparking 
requirements. Council can consider the Hynds toilet system that has now 
been approved through the building consent process. It consider afresh the 
noise evidence now available as a result of live testing. There is no point in 
applying for a discharge permit because  Council staff have already 
advised that none is required. 
 

118. In conclusion, it is respectfully submitted that the proper course is to 
decline the relief sought in all respects and to dismiss the case against the 
third respondents, who are not party to the request for the certificate.  

 

 

 

Dated: 8 June 2017 

 

 

 

_______________________________________ 

J M Savage 

Counsel for the Second Defendants 


