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Submissions for Auckland Council  

May it please the Court: 

1 Introduction 

1.1 These submissions address two points in this proceeding: 

(a) Vipassana’s claim that rules 16.9.2.1.2 and 16.9.2.1.5(b) of the Auckland 

Council District Plan: Operative Rodney Section 2011 are invalid and the 

associated relief claimed;1 and 

(b) The rules in the Auckland Council Regional Plan: Air, Land and Water and 

Proposed Auckland Unitary Plan relating to discharges to the 

environment and how those rules are interpreted and applied. 

1.2 The Council’s intention to provide submissions on the first matter was 

foreshadowed in its memorandum to the Court of 26 May 2017.  The Council 

has provided submissions on the second matter at the invitation of the second 

and third defendants and on the basis that the Court may wish to hear from the 

Council as to how it interprets and applies those rules.   

1.3 In all other respects, Auckland Council abides the decision of the Court in 

accordance with it notice of appearance reserving rights. 

2 Validity of District Plan rules 

Declaration of invalidity 

2.1 Vipassana claims that rules 16.9.2.1.2 and 16.9.2.1.5(b) (the Rules) are invalid on 

two grounds: 

(a) reservation of a subjective evaluation or discretion for a permitted 

activity rule; and/or 

(b) uncertainty. 

2.2 A declaration is sought that the Rules are invalid insofar as they relate to 

impulsive sound from gunfire. 

                                                             
1
  Plaintiff’s Amended Statement of Claim (10 May 2017) at [8.9] and [9.1(b)]. 
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2.3 The Council’s position is that the Rules are certain, and do not reserve excessive 

discretion.  Alternatively, activities involving gunfire should be considered as not 

complying with the standard and treated as a restricted discretionary activity 

under Rule 16.9.1.1.1.  Either way, the declaration sought should not be granted. 

The Rules 

2.4 The two rules Vipassana claims are invalid in its Amended Statement of Claim 

are Rule 16.9.2.1.2 and Rule 16.9.2.1.5(b).  Vipassana’s submissions make it 

clear, however, that it considers the uncertainty actually stems from Rule 

16.9.2.1.5(a) and the interpretation of that rule by the Environment Court in 

Waimakariri District Council v North Canterbury Clay Target Association.2   

2.5 Rule 16.9.2.1.2 provides: 

The noise level from any Permitted, Controlled or Restricted 

Discretionary Activity … shall not exceed the levels specified in Tables 

16.9.2.1.2 when measuring inside the notional boundary for any site 

used for residential or child care facilities for not more than 10 children 

in an area zoned Rural …. 

2.6 Table 16.9.2.1.2(i) then sets out the noise limits applicable in rural zones as 

follows: 

 

 

                                                             
2  Waimakariri District Council v North Canterbury Clay Target Association [2014] NZEnvC 114.  

See Submissions of Counsel for the Vipassana Foundation Charitable Trust Board (5 June 
2017) at [11.1]–[11.8], [11.14]–[11.21], and most relevantly at [11.56]–[11.59]. 
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2.7 Rule 16.9.2.1.5(a) and (b) provide: 

(a) Noise levels shall be measured and assessed in accordance 
with the provisions of New Zealand Standard NZS 6801:1999 
"Measurement of Environmental Sound" and New Zealand 
Standard NZS 6802:1999 "Assessment of Environmental 
Noise" except that averaging of measured Leq

 
noise levels shall 

be permitted for comparison with the relevant limit as follows:  

The averaged Leq
 
value shall not exceed the relevant limit, and 

in any case the limit shall not be exceeded by more than 5 dBA 
for any single time interval. Leq

 
values shall be averaged on an 

energy basis whereby the logarithmic mean is determined. 
Measured Leq

 
levels shall not be averaged if comparison is to 

be made with a night-time limit between 10:00pm and 
7:00am.  

(b) Where there is doubt whether a particular activity will comply 
with the noise performance standards under Rule 16.9.2, an 
acoustic design certificate from a recognised acoustic 
consultant shall be provided, demonstrating that the noise 
limits in the table will not be exceeded.  

2.8 Finally, it is important to note rule 16.9.1.1.1, which provides: 

Any permitted, Controlled or Restricted Discretionary Activity in any 
zone which does not comply with the Performance Standards for noise 
in Rule 16.9.2 is a Restricted Discretionary Activity. 

Summary of the Council’s argument  

2.9 The noise limits set out in Rule 16.9.2.1.2 are precisely specified and the location 

at which measurements are to be taken is clear.  There can be no uncertainty as 

to the application of Rule 16.9.2.1.2 in itself. 

2.10 There are, however, different methods by which noise levels can be measured 

and assessed.  Consequently, Rule 16.9.2.1.5(a) goes a step further and specifies 

how sound is to be measured and assessed – specifically, by reference to New 

Zealand Standards NZS 6801:1999 and NZS 6802:1999.  Reading Rule 

16.9.2.1.5(a) and the Standards together, it is evident that the purpose of Rule 

16.9.2.1.5(a) is to provide procedures for measuring and assessing sound, and 

for comparing measured sound with noise limits to ensure consistency in 

methods for assessing environmental sound.   

2.11 Clause 1.2 of NZS 6802:1999 states that it:  

… shall not be applied to assessment of sound where the source is 
within the scope of other New Zealand acoustical Standards. … In 
particular, assessment of specific sources including … impulsive sound 
(such as gunfire and blasting), requires special techniques that 
generally are outside the scope of this Standard. 
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2.12 This raises a question whether these rules apply to sounds to which NZS 

6802:1999 does not apply.  In order to meet the purpose of Rule 16.9.2.1.5(a), 

and ensure consistent methods are used in the assessment of sound, it is 

necessary to read the requirement in Rule 16.9.2.1.5(a) that noise levels are 

assessed “in accordance with” NZS 6802:1999, as requiring that noise levels are 

assessed “in a manner corresponding to” the procedures specified in that 

Standard.  This means that in situations where NZS 6802:1999 does not apply, 

different methods of assessing noise levels must necessarily be adopted, but 

these must still be in a manner corresponding to NZS 6802:1999 to ensure 

consistency in methods.  Ultimately, the fundamental goal must be to ensure 

the specified noise limits in Table 16.9.2.1.2(i) are not exceeded. 

2.13 The inclusion of Rule 16.9.2.1.5(b) then provides for a “recognised acoustic 

consultant” to certify that the sound does not exceed the precise, specified 

limits.  In circumstances where the source of the sound is not covered by NZS 

6802:1999, the consultant must apply their professional judgement in 

determining what method of assessment corresponds to NZS 6802:1999 for the 

excluded sound.  The consultant cannot apply any means of assessment – they 

must be able to show that there is the necessary correspondence to NZS 

6802:1999. 

2.14 Rules 16.9.2.1.5(a) and (b) are not inherently vague, nor do they involve the kind 

of broad discretion or value judgement that would prevent plan users from 

being able to determine compliance with it.  It involves an expert exercising a 

tightly constrained professional judgement, which is intended to give the person 

undertaking the activity the certainty they require that it is permitted.   

2.15 The Rules therefore cannot be said to be invalid for uncertainty or on the basis 

that they reserve a subjective evaluation or discretion inappropriate for a 

permitted activity rule. 

2.16 In the alternative, if the Court does not accept the Council’s interpretation, 

activities involving gunfire should simply be considered as not complying with 

the standard and treated as a restricted discretionary activity under Rule 

16.9.1.1.1.   

2.17 Either way, the declaration sought by Vipassana should not be granted. 
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The issue 

2.18 The Council accepts that a rule in a plan or proposed plan may be held to be 

invalid for uncertainty.  It also accepts that the standards for permitted activities 

must be “specified” with a degree of certainty in the plan or proposed plan and 

capable of objective assessment.3  In this sense, it agrees with the two 

propositions set out in AR & MC McLeod Holdings Ltd v Countdown Properties 

Ltd,4 that: 

(a) “a Council may not reserve by express subjective formulation, the right 

itself to decide whether or not a use comes within the category of 

[permitted activity]”;5 and 

(b) permitted activities “must not be described, even in objective fashion, in 

terms so nebulous that the reader is unable to determine whether or 

not a use may be carried on in a zone”.  That is, the standards must not 

be inherently vague.6 

2.19 The issue is whether the Rules in question meet either threshold of uncertainty. 

What is the purpose of Rule 16.9.2.1.5(a)? 

2.20 In AR & MC McLeod Holdings Ltd v Countdown Properties Ltd, McGechan J 

recognised that a purposive approach is appropriate in interpreting a plan.7 

2.21 As outlined above, Rule 16.9.2.1.5(a) provides that the measurement and 

assessment of noise levels shall be in accordance with the provisions of NZS 

6801:1999 and NZS 6802:1999.”  In the present case, we are only concerned 

                                                             
3  Section 87A(1) of the Resource Management Act 1991 provides: “If an activity is described 

in this Act, regulations (including any national environmental standards), a plan, or 
proposed plan as a permitted activity, a resource consent is not required for the activity if it 
complies with the requirements, conditions, and permissions, if any, specified in the Act, 
regulations, plan, or proposed plan. (emphasis added).  Of the word “specified” (albeit in the 
context of s 21(1) of the Town and Country Planning Act 1977), McMullin J noted: “… if a 
Council does, in fact, specify conditions there must be some measure of certainty about 
these conditions otherwise it can hardly be said that they are ‘specified’”: Attorney-General 
v Mt Roskill Borough [1971] NZLR 1030 at 1042. 

4  Referred to by Vipassana: Submissions of Counsel for the Vipassana Foundation Charitable 
Trust Board at [11.49]. 

5  AR & MC McLeod Holdings Ltd v Countdown Properties Ltd (1990) 14 NZTPA 362 at 372. 
6  AR & MC McLeod Holdings Ltd v Countdown Properties Ltd, above n 5, at 373. 
7
  At 365, citing Sandstad v Cheyne Developments Ltd (1986) 1 NZTPA 250 at 256; and Wilkins 

and Davies Construction v Auckland City Council HC Auckland M69/86, 2 October 1986. 
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with NZS 6802:1999 (Standard), which clearly states that it does not apply to 

assessment of specific sources of sound, including gunfire.8 

2.22 The Foreword to the Standard notes among other purposes, that it “gives 

guidance on … [p]rocedures for assessing noise and comparing measured sound 

with noise limits”.9  Similarly, in clause 1.1, it provides: “The Standard sets out 

procedures for the assessment of noise for compliance with noise limits …”. 

2.23 The Foreword goes on to suggest the Standard:10 

… may be cited in noise performance standards to avoid the need for 
inclusion of technical information while ensuring some national 
uniformity in methods for assessment of environmental sound. 

2.24 Reading Rule 16.9.2.1.5(a) and the Standard together demonstrates that the 

purpose of Rule 16.9.2.1.5(a) is to set out procedures for assessing noise and 

comparing measured sound with noise limits to ensure consistent methods are 

used for the assessment of environmental sound.   

2.25 Inclusion of a rule in a plan specifying the methods to be adopted is important 

because the measurement and assessment of noise is not a simple matter – 

guidance is required.11  As the Standard recognises, the benefit of cross-referring 

to the Standard is that this provides councils with a short-hand means of 

referring to procedures to be applied in measuring and assessing sound without 

having to set out the lengthy technical information in planning instruments.  

2.26 The Standard specifically states, however, that it does not apply to the 

assessment of certain specific sources of sound, including gunfire.  What does 

that mean for the application of Rule 16.9.2.1.5(a) to such sounds?  The purpose 

of Rule 16.9.2.1.5(a) is to ensure that consistent methods are used in the 

assessment of environmental sound, but the methods set out in the Standard do 

not apply universally.  Therefore, to ensure consistency is still achieved even 

where the Standard does not apply directly to the sound, the phrase “in 

accordance with” should be read as “in a manner corresponding to”: a definition 

                                                             
8  New Zealand Standard “Acoustics – Assessment of Environmental Noise” (NZS 6802:1999) 

(NZS 6802:1999) at cl 1.2. 
9  NZS 6802:1999 at 3. 
10  NZS 6802:1999 at 4 (emphasis added) 
11  For instance, in Bitumix Ltd v Mount Wellington Borough Council [1979] 2 NZLR 57 (SC) at 

65, Davison CJ recognised: “One of the major problems in noise assessment is that usually 
there will be many contributors to noise in a given area.  It is not simply a matter of taking a 
meter and recording a reading at the boundary of a site and saying that the user of that site 
is producing a certain level of noise.” 
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given of the phrase in the New Zealand Oxford English Dictionary.12  This 

interpretation of the Rule allows for a more appropriate means for assessing 

specific sounds to be used, while still ensuring that assessment is as consistent 

as possible with the assessment of other sounds covered by the Standard.  

Ultimately, of course, the fundamental goal must be to ensure the specified 

noise limits in Table 16.9.2.1.2(i) are not exceeded. 

What to make of the Waimakariri case? 

2.27 In Waimakariri, the Environment Court addressed the interpretation of a similar 

rule in the Waimakariri District Plan (WDP).  The WDP rule provided:13  

All sound levels shall be measured and assessed in accordance with the 
provisions of NZS 6801:1991 ‘Measurement of Sound’ and NZS 
6802:1991 ‘Assessment of Environmental Sound’.  

2.28 As recognised in Vipanassa’s submissions, the Court there held that the term “in 

accordance with” found within NZS 6802:1991, must be read with the rider 

“insofar as applicable”.14  That interpretation does not apply in the present case.  

This is because the Court based its interpretation on the purposes of the 1991 

Standard, which the Court said was primarily to guide councils in setting noise 

limits, and understanding and managing subjective community responses to 

noise.15   

2.29 The Court recognised that requiring assessment to be in accordance with a 

Standard of this nature and purpose was odd in the context of a permitted 

activity rule given those purposes, which relate to the setting of noise limits, are 

“beyond the legitimate scope of a permitted activity rule”.16  This led the Court 

to conclude that the assessment requirement must have been “purely a process 

requirement”; that the “rule required noise assessment as an end of itself”, 

which it recognised was of “limited value” but not “conceptually flawed” or 

unlawful.17  It was this that required the rule “to be read down insofar as it 

                                                             
12  Tony Deverson and Graeme Kennedy (eds) The New Zealand Oxford English Dictionary 

(Oxford University Press, South Melbourne, 2005) at 7 (within definition of “accordance”). 
13  Rule 31.11.1.1, set out in Waimakariri District Council v North Canterbury Clay Target, above 

n 2, at [15]. 
14  Submissions of Counsel for the Vipassana Foundation Charitable Trust Board at [11.56]; and 

Waimakariri District Council v North Canterbury Clay Target, above n 2, at [46].   
15  At [38]–[41] and [46]. 
16

  At [42]. 
17

  At [44]–[46]. 
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specifies that this assessment be ‘in accordance with’ NZS 6802:1991”.18  That 

reading down was necessary because “noise assessment under NZS 6802:1991 

[was] for the purposes of setting noise limits which would be beyond the scope 

of a permitted activity rule”.19  The Court was making it clear that there was “no 

legal capacity to impose noise metrics and limits other than those specified in 

the rule”.20 

2.30 As noted above, a specific purpose of the 1999 Standard is to set out procedures 

for the assessment of sound for compliance with specified noise limits.21  The 

reasoning in the Waimakariri case, concerning the 1991 Standard, therefore has 

no bearing on the present case, which concerns the 1999 Standard and its 

purpose of assessing compliance with noise limits. 

What is the purpose of Rule 16.9.2.1.5(b)? 

2.31 Rule 16.9.2.1.5(b) envisages that proof of the non-exceedance of the noise limits 

will be established by obtaining an acoustic design certificate from a recognised 

acoustic consultant.  This is necessary because it provides a basis upon which 

persons undertaking activities can be sure they comply with the noise rules, 

given that measurement and assessment of sound is not a simple matter. 

2.32 Rule 16.9.2.1.5(b), when read in conjunction with rule 16.9.2.1.5(a), envisages 

that acoustic consultants will measure and assess noise levels either applying 

the Standards, or applying a method that corresponds to the Standards but 

which is more appropriate for any source of sound excluded by the Standards. 

Do the Rules, as they apply to gunfire, confer an invalid reservation of 
discretion or are they so inherently vague such as to render them invalid?  

2.33 The rules themselves are neither inherently vague nor confer an invalid 

reservation of discretion, as they apply to gunfire. 

2.34 Even though the Standard does not apply specifically to gunfire, adopting a 

purposive approach, Rule 16.9.2.1.5(a) requires assessment of the noise using a 

method appropriate for gunfire, that corresponds to the procedures specified in 

the Standard.  Rule 16.9.2.1.5(b) provides for a “recognised acoustic consultant” 

                                                             
18  At [45]. 
19  At [45]. 
20

  At [42]. 
21

  NZS 6802:1999 at 3 and cl 1.1.  See above at paragraphs [2.22]–[2.24]. 
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to apply the relevant method, and certify that the sound does not exceed the 

precise, specified noise limits.  That certification provides certainty for the 

person undertaking the activity that they comply with those limits. 

2.35 The consultant must apply their professional judgement in determining what 

means of assessment corresponds to the Standard for the excluded sound.  The 

consultant cannot apply any method of assessment – they must be able to show 

that there is the necessary correspondence to the Standard. 

2.36 If the acoustic design certificate comes before the Council, for example where a 

person is applying for a s 139 Certificate of Compliance, the Council of course 

need not accept the acoustic design certificate without question.  It may review 

the certificate, but is equally bound to apply methods that correspond to the 

Standard but are more appropriate for measuring and assessing gunfire. 

Invalid reservation of discretion   

2.37 It follows that this is not an instance of the Council reserving “by express 

subjective formulation, the right for itself to decide whether or not [an activity] 

comes within a category of [permitted activities]”.22  It is a matter which people 

can assess for themselves with the assistance of experts as envisaged by the 

Rules. 

2.38 The Rules presently in question are in a completely different category, for 

instance, to the ordinance the subject of the Ruddlesden case, which provided:23 

No structure, building, sign, excavation or other work shall be sited, 
erected, made, or finished so that it would in the opinion of the council 
(notwithstanding that the design and materials may comply with the 
council’s building bylaws) be visually inappropriate to the 
neighbourhood or would tend to depreciate public or private values 
therein. 

2.39 In that case the Judge accepted the argument that because no consent is 

required from the Council for a predominant use (the equivalent of “permitted 

activity” in the Town and Country Planning Act), “it is important that such a use 

                                                             
22  AR & MC McLeod Holdings Ltd v Countdown Properties Ltd, above n 5, at 372. 
23

  As quoted in Ruddlesden v Kapiti Borough Council (1986) 11 NZTPA 301 at 301 (emphasis 
added). 
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[activity] retain its certainty”.24  The Judge went on to find that the ordinance 

was invalid,  explaining:25 

[The ordinance] requires a value judgment on the part of the council as 
to what is visually appropriate to the neighbourhood, or what would 
otherwise detract from the amenities of the neighbourhood or would 
tend to depreciate public and private values therein.  It requires those 
matters to be determined “in the opinion of the council”. … Where a 
council wishes to reserve to itself discretionary powers and value 
judgments, it should not attach those to predominant uses. 

2.40 There is no value judgement involved for the Council or the expert in the 

present Rules.  Rule 16.9.2.1.2 sets clear and objectively assessable noise limits 

in the rural zone.  Rule 16.9.2.1.5(b) provides a means by which compliance with 

the noise standards can be verified, giving people confidence that an activity can 

comply with rules 16.9.2.1.1–16.9.2.1.3.  Compliance with the Rules must be 

measured and assessed by applying the Standards or, where a sound is excluded 

by those Standards, by applying methods that correspond to the procedures in 

the standard, but are more appropriate for measuring and assessing the sound. 

Inherent vagueness 

2.41 The Rules also do not involve an inherent vagueness such that plan users cannot 

determine whether or not the activity complies with the noise limits set out at 

Rule 16.9.2.1.2.  With reference to an expert applying methods corresponding to 

the procedures for assessment of sound under the Standard, plan users are able 

to determine whether the activity complies. 

2.42 In a different context, the Court of Appeal recognised in Transport Ministry v 

Alexander that regulations may be held void for uncertainty.26  The case 

concerned reg 34(1) of the Civil Aviation Regulations 1953, which provided that 

other than in certain circumstances no aircraft was permitted to land or take off 

from a place which was not a licensed or authorised aerodrome except where, 

inter alia, prior written approval had been obtained “from the statutory board, 

government department, or other public body … administering the Noxious 

Animals Act 1956 in respect of that place …”.  The problem in that case was that 

it could not “accurately be said that any statutory board, government 

                                                             
24  At 304. 
25

  At 305–306. 
26

  Transport Ministry v Alexander [1978] 1 NZLR 306 (CA). 
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department or other public body administers that Act in respect of a place”.27  

The Court suspected that the framers of the regulation had in mind the New 

Zealand Forestry Service and local authorities, but the regulation left a number 

of questions open:28 

… the regulation gives no indication of when the Act is being 
“administered” in respect of a place.  Is it throughout the time when 
some authority to enter from the Minister is enforced?  Or when a 
local authority has plans for the destruction of noxious animals on the 
land?  Or only when in pursuance of such authority or plans someone is 
actually on the land? 

2.43 As such, that part of the regulation was held to be invalid for uncertainty.  As the 

Court explained:29 

To regulate civil aviation is to lay down rules to be observed by those 
participating in the activity: the reference to the Noxious Animals Act 
in reg 34(a)(i) is so obscure that it does not lay down any reasonably 
ascertainable rule.  Consequently it is invalid. 

2.44 By contrast, the requirements of the Rules in question in the present case are 

certainly capable of being understood and observed:  

(a) Rule 16.9.2.1.2 provides exact noise levels that must not be exceeded 

(as set out in the associated table); 

(b) Rule 16.9.2.1.2 also specifies a clearly defined place at which 

measurements are to be taken (inside the notional boundary for any site 

used for residential or child care facilities for not more than 10 children 

in any area zoned Rural);  

(c) Rule 16.9.2.1.5(a) provides standards with which measurement and 

assessment of noise must comply or correspond; and 

(d) Rule 16.9.2.1.5(b) provides the means by which compliance may be 

demonstrated, providing certainty that noise levels do not exceed the 

specified noise limits.  Indeed, the whole purpose of the final provision is 

that people can be certain that noise levels comply with the rules. 

                                                             
27  At 311. 
28

  At 311. 
29

  At 311 (emphasis added). 
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2.45 In Bitumix Ltd v Mount Wellington Borough Council, the appellant challenged 

provisions of an ordinance relating to noise control in industrial zones as 

uncertain and consequently unlawful.   

2.46 The Council’s code of ordinances defined the “noise level rating” as:  

The noise level measured in decibels on the A weighted scale and 
assessed according to the procedures laid down in the Guidelines for 
Environmental Nuisance Noise prepared by the National Audiology 
Centre (3rd edition, May 1974).   

2.47 The ordinance set out the maximum allowable noise level ratings both on the 

boundary of the site, and on the boundary of any site zoned residential, 

specifying different levels for different times of the day and week.   

2.48 In terms of the “maximum allowable noise level ratings”, Davison CJ held: “The 

limits of the noise levels in this respect appear to me to be quite clear and 

specific.”30  The same conclusion must apply in the present case. 

2.49 The Judge also held that the measurement and assessment conditions were 

sufficiently clear.31  Among other things, the appellant had argued that there 

was a lack of certainty in measurement of noise levels and the degree of 

discretion involved,32 and that the techniques for evaluation of background 

noise levels were uncertain, requiring “subjective evaluation”.33  On the first 

point, the Judge noted that the applicable guidelines provided the means by 

which noise was to be assessed and said that this did not include any “undue 

measure of discretion”.34  On the second point, he concluded:35 

... there may be many contributors to noise in a given area.  The 
methods of testing laid down in the guidelines will, however, enable 
testing to be a carried out to determine whether noise from the site 
under investigation or does not exceed the limits set.  Certainly, 
determination of noise levels may not be the simplest exercise, but it is 
one which can be accomplished by persons trained in this field.  The 
techniques are not , in my view, uncertain and results arrived at should 
provide a reasonable guide for enforcing noise controls.  

 

                                                             
30  Bitumix v Mount Wellington Borough Council [1979] 2 NZLR 57 at 65. 
31  At 67. 
32  At 66. 
33  At 67. 
34

  At 66. 
35

  At 67 (emphasis added). 
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2.50 Finally, the appellant argued that the New Zealand Standards 6801:1977 and 

6802:1977 were more specific than the guidelines applicable in Bitumix, reliance 

upon which would have made the ordinance more specific.  In response, Davison 

CJ held:36  

It may be that the New Zealand Standards are more specific but the 
guidelines are basic working rules which are not unduly technical and 
which are expected to be readily understood by persons operating in 
the Local Government field.  The fact that there may be other 
standards which are more specific does not mean that the guidelines 
are inadequate for the purpose for which the respondent is using 
them.  

2.51 It is acknowledged that the guidelines in the Bitumix case appear to have had 

more comprehensive application than the Standards in the present case.  That 

said, in the present case the rules require measurement and assessment to 

adhere to, or correspond to, the more specific Standards 6801:1999 and 

6802:1999.  Furthermore, in the present case there is an extra rule – Rule 

16.9.2.1.5(b) – which provides a means for people to verify that they do in fact 

comply the standards.  In that sense, if anything there is more certainty 

presently than in the Bitumix case. 

2.52 Ultimately, the key points are that the Rules specify:  

(a) clear noise limits;  

(b) the location at which noise is to be measured;  

(c) standards with which procedures for measurement and assessment of 

noise must comply or correspond; and  

(d) provision for expert verification that the noise limits are not exceeded.   

2.53 These Rules are not inherently vague.  They are certainly not so obscure that 

what is required for compliance is unable to be ascertained.  Accordingly, there 

is no justification for finding the Rules to be invalid. 

Alternative approach 

2.54 Even if the Court decides that it does not accept the Council’s interpretation of 

the Rules, the Rules are still valid insofar as they apply to gunfire.  In that case, 

the appropriate approach would be to find that activities involving gunfire 

                                                             
36

  At 67. 
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cannot comply with the Rules and are therefore treated as restricted 

discretionary activities under Rule 16.9.1.1.1.   

2.55 Setting that rule out again for convenience, it provides: 

Any Permitted, Controlled or Restricted Discretionary Activity in any 
zone which does not comply with the Performance Standards for noise 
in Rule 16.9.2 is a Restricted Discretionary Activity. 

2.56 Vipassana bases its claim of invalidity on the interpretation given by the 

Environment Court in Waimakariri: that the Court imported a degree of 

uncertainty into the mix.  As explained above, that case does not apply in the 

present circumstances.37 

2.57 In any event, a Court’s interpretation of a rule is not grounds to invalidate the 

rule.  If the noise standards do not apply, the rules provide a solution in Rule 

16.9.1.1.1 – treatment of the activity as a restricted discretionary activity. 

3 Rules concerning discharges to the environment 

3.1 Counsel for the second and third defendants has invited the Council to provide 

submissions on the interpretation and application of its rules relating to 

discharges to the environment.  The Council provides these submissions on that 

basis, and in recognition that that the Council’s views as to the operation and 

interpretation of the rules may be sought at the hearing.  The submissions under 

this section therefore relate, but do not respond, to any of the claims made in 

Vipassana’s Amended Statement of Claim.   

3.2 The Council notes that provisions of the Air, Land and Water were in effect at 

the time the Certificate of Compliance was issued, and the Proposed Auckland 

Unitary Plan (PAUP) had been notified. 

Provisions of the Resource Management Act 1991 

3.3 Section 15(1) of the RMA provides: 

No person may discharge any–  

… 

(b)   contaminant onto or into land in circumstances which may 
result in that contaminant (or any other contaminant 
emanating as a result of natural processes from that 
contaminant) entering water; … 

                                                             
37

  See above at paragraphs [2.27]–[2.30]. 
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… 

unless the discharge is expressly allowed by a national environmental 
standard or other regulations, a rule in a regional plan as well as a rule 
in a proposed regional plan (if there is one), or a resource consent.  

3.4 Section 15(2A) provides that no person may discharge a contaminant onto or 

into land in a manner than contravenes a regional rule unless the discharge is 

expressly allowed by a national environmental standard or a resource consent, 

or is allowed by s 20A (certain existing lawful activities allowed).   

3.5 The Council undertakes a two-stage inquiry in determining whether there has 

been there has been a breach of s 15 or a resource consent is required.   

(a) First, it considers whether s 15(1)(b) or (2A) is engaged (that is, it 

considers whether there is a discharge of contaminants onto or into 

land, or onto or into land which may result in that contaminant entering 

water).  The placement of potential contaminants (for example, the 

placement of solid waste or spent ammunition from weapons) on land 

does not in itself result in s 15(1)(b) or (2A) being engaged.  For example, 

whether there is or will be a discharge of the potential contaminant 

engaging s 15(1)(b) will depend on a number of factors, including: 

(i) the nature of the contaminant; 

(ii) the exposure of the contaminant to natural processes and time 

needed to result in the migration of the contaminant from solid 

waste to receiving waters (via a number of possible pathways, 

including through elevated levels of contamination in the soil); 

and 

(iii) the specific nature of the receiving environment. 

(b) If s 15(1)(b) or (2A) is established, the second stage is to consider 

whether the specific discharge of contaminants is expressly allowed by a 

rule under the relevant plan. 

Provisions of the Air, Land and Water Plan 

3.6 Where there is a discharge of contaminants to land or to water from land, Rule 

5.5.41 of the Air, Land and Water Plan provides that such discharge is a 

permitted activity provided concentrations of the potential contaminants in 
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question, as measured in in situ soil and material imported and/or deposited 

onto the land, do not exceed the greater of: 

(a) the criteria set out in sch 10 of the Air, Land and Water Plan (or relevant 

criteria in other listed guidelines, as applicable);38 or 

(b) background concentrations for that in situ soil or material.39 

3.7 If the concentration of the contaminants in question does exceed the greater of 

(a) or (b) above, the discharge would not or would no longer qualify as a 

permitted activity under Rule 5.5.41, and it would be fall to be considered under 

another rule in Chapter 5 of the Air, Land and Water Plan. 

Provisions in the Proposed Auckland Unitary Plan 

3.8 The PAUP involves an approach that is substantially the same as under the Air, 

Land and Water Plan.  Discharges of contaminants from land not used for 

primary production are a permitted activity under Rule 2.1.3 in Part 3, Chapter 

H, Section 4.5 of the PAUP, provided the concentration of the contaminants in 

question in in situ soil and material imported or deposited on land does not 

exceed the greater of: 

(a) the criteria specified in Table 1 under Rule 2.1.3 (or relevant criteria in 

other listed guidelines, as applicable);40 or 

(b) either: 

(i) the natural background levels for that soil or material; or 

(ii) the relevant background levels set out in Table 2 under Rule 

2.1.3.41 

3.9 If the concentration of contaminants exceeds the greater of (a) or (b) above, the 

activity would not or would no longer qualify as a permitted activity under Rule 

2.1.3 and would fall to be considered under another rule in that part of the 

PAUP. 

 

                                                             
38  Air, Land and Water Plan, Rule 5.5.41(a)(i).  
39  Rule 5.5.41(a)(ii). 
40

  PAUP, pt 3, ch H, s 4.5, r 2.1.3(1)(a). 
41

  Rule 2.1.3(1)(b). 
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