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Supplementary submissions for Auckland 
Council  

May it please the Court: 

1 Introduction  

1.1 At the hearing for this matter on 12 and 13 June, the Council was invited to 

provide supplementary submissions on the interpretation of the rules relating to 

discharges to land and water under the Auckland Council Regional Plan: Air, 

Land, and Water.  This followed questions about the meaning of the preamble to 

sch 10 of the Air, Land, and Water Plan. 

1.2 The Council’s approach to the rules relating to discharges to land or water, as set 

out in Part 3 of its submissions filed prior to the hearing, was based on 

discussions with Council planning staff.  On further reflection, there appears to 

be a further nuance counsel did not appreciate.  In short, rule 5.5.41 of the Air, 

Land, and Water Plan deals with discharges from land, and does not deal with 

discharges of contaminants to land or water (which is dealt with by other 

discharge rules).1  As explained in the following section, this accounts for the sch 

10 preamble. 

1.3 In the result, there is no rule in the Air, Land, and Water Plan dealing with 

discharges to land or water from human activity, such as, in this context, firing of 

guns.  As such a discharge to land or water from and associated with a shooting 

range should, prima facie, be treated as a discretionary activity by default, under 

Rule 5.5.68. 

2 What are the rules in the Air, Land, and Water Plan applying 
to immediate discharges from guns? 

The applicable rule 

2.1 With the exception of Rule 5.5.61,2 which deals with New Zealand Defence Force 

weapons systems, there are no rules that deal with discharges to land or water 

                                                             
1  It should be noted, however, that Rule 5.5.41 does deal with discharges from land to land or 

water. 
2
  CB(3), Tab 5. 
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from the firing of guns.  There is, however, a default rule at rule 5.5.68,3 which 

provides: “Any discharge, which is not otherwise provided for in any other rule 

in this chapter is a Discretionary Activity.” 

2.2 Prima facie, therefore, discharges to land or water from or associated with 

weapons must be treated as a discretionary activity. 

The contaminated land rules 

2.3 The contaminated land rules,4 which were previously advanced by the Council as 

applicable, do not apply to discharges from general human activity to land or 

water (other than to discharges from land to land or water).  The contaminated 

land rules are focused on the state of the land itself, and what that means in 

terms of any remediation or management techniques that may need to be 

employed.  They are concerned with any contaminants existing within the land 

as a result of historical uses, and any subsequent discharges from the land of 

those contaminants.  In addition to the text of the rules, this is apparent from:  

(a) the introduction to contaminated land at 5.1.3.7; 

(b) the issues relating to contaminated land at 5.2.21–5.2.23B; 

(c) the objectives relating to contaminated land at 5.3.14–5.3.16; and 

(d) the policies relating to contaminated land at 5.4.34A–5.4.37B. 

2.4 By contrast, discharges of contaminants to land are covered by other discharge 

rules (including Rule 5.5.68 – the default rule). 

2.5 The contaminated land rules may of course be engaged if the land is found to be 

“land containing elevated levels of contaminants”, or if the land meets that 

definition in the future.  The contaminated land rules (in particular, Rule 5.5.41) 

do not, however, permit discharges of contaminants to land with the effect of 

polluting land up to any specified level – hence the preamble to sch 10.5 

                                                             
3  CB(3), Tab 5. 
4
  Rules 5.5.40–5.5.45; CB(3), Tab 5. 

5
  CB(3), Tab 7. 
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Treatment of de minimis discharges 

2.6 It was suggested at the hearing that there must be some provision for day-to-

day activities involving minor or negligible discharges, for instance the washing 

of cars, duck shooting, or shooting of pests by farmers, as permitted activities. 

2.7 The washing of cars is, in fact, included as a permitted activity under the Air, 

Land, and Water Plan (and the Auckland Unitary Plan).6  The examples of duck 

shooting or controlling pests by shooting, however, are not and would seem to 

fall under the default discharge rule at rule 5.5.68. 

2.8 Ultimately, such matters fall to be dealt with as a matter of enforcement 

discretion by the Council, there being no “de minimis” defence to a breach of 

s 15 of the Resource Management Act 1991.7  While, therefore, occasional duck 

shooting or shooting pests on a farm may technically speaking require a 

discharge permit, in practice a local authority would not require that to occur. 

3 The Auckland Unitary Plan 

3.1 The interpretation of the Auckland Unitary Plan is very similar to the 

interpretation of the Air, Land, and Water Plan. 

Auckland Unitary Plan (operative in part) 

3.2 In terms of the Operative Unitary Plan, Part E4 deals with “Other discharges of 

contaminants”.  As with the Air, Land, and Water Plan, it provides, for example, 

that a discharge of water and/or contaminants onto or into land and/or into 

water from the washing of vehicles is a permitted activity.8 

3.3 Activity A8 in activity table E4.4.1 deals with the discharge onto or into land 

and/or into water from the use of weapons associated with military training 

under the Defence Act 1990 (also a permitted activity), and as with the Air, Land, 

and Water Plan, there is no rule that deals with the discharges of weapons more 

generally.  There is, however, a default activity in A15 of the activity table which 

designates as a discretionary activity: 

                                                             
6  Air, Land, and Water Plan, Rule 5.5.54(d); and Operative Unitary Plan, Table E4.4.1, (A1). 
7  Works Infrastructure Ltd v Taranaki Regional Council (2002) 8 ELRNZ 84 (HC) at [37]: “The 

degree of [physical] change [to the environment] is relevant only to the decision whether to 
prosecute or penalty.  The de minimis principle does not apply at the intermediate state of a 
hearing into guilt.” 

8
  Operative Unitary Plan, Table E4.4.1, (A1). 
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Discharge of water or contaminants (including wash water) onto or 
into land and/or into water not complying with the relevant standards 
or not otherwise provided for by a rule in a plan. 

3.4 There is a separate section, E30, dealing with contaminated land, which has 

substantially the same coverage as the Air, Land and Water Plan.   

Proposed Auckland Unitary Plan (as notified) 

3.5 In terms of the Proposed Auckland Unitary Plan (PAUP), the same division can 

be observed.  Part 3, ch 8, s 4.18 deals with “Other discharges of contaminants”.  

The default rule was included in the activity table designating as a discretionary 

activity “[a]ny discharge of water or waste water not otherwise authorised by a 

rule in the Unitary Plan”.9  (Notably, this wording was limited to “water or waste 

water” discharges, and not contaminants more broadly, but that omission has 

been corrected in the Operative Unitary Plan).  The PAUP also included a 

separate section on contaminated land,10 again with the same effect as the Air, 

Land, and Water Plan.  

4 Postscript 

4.1 In the circumstances, given the answer is a matter of legal interpretation, 

counsel did not consider it would be of any assistance to request witness 

caucusing between the parties’ respective “discharge” experts. 

4.2 If the interpretation the Council advances in these submissions is disputed, it 

may be that the more appropriate forum for challenging the Council’s 

interpretation of the rules is in the declaratory jurisdiction of the Environment 

Court (as opposed to a judicial review relating to a certificate of compliance 

issued under the Auckland District Plan (Rodney Section)). 

 

Date: 23 June 2017 

 
 
 
 
...................……………................ 
N Whittington | P Comrie-Thomson 
Counsel for Auckland Council 

                                                             
9
  CB(3), Tab 13. 

10
  CB(3), Tab 11. 


