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NOTICE OF APPEAL 
 
 
The Vipassana Foundation Charitable Trust Board (“Board”) the appellant 

in the proceeding identified above, gives notice that it is appealing to the 

Court against the Judgment of the High Court in Vipassana Foundation 

Charitable Trust Board v Auckland Council & Others [2017] NZHC 1492 

delivered by Whata J in Auckland on 28 June 2017 (“Judgment”) and the 

decision Vipassana Foundation Charitable Trust Board v Auckland Council 

& Others [2017] NZHC 1492 delivered by Whata J on 30 June 2017 (the 

“Relief Judgment”), namely: 

1. The Court’s reasoning, findings and conclusions relating to the 

grant of a certificate of compliance by the Auckland Council (“the 

Council”) for a pistol shooting range: 

a) That the Council had adequate information to support the 

conclusion that the proposal could comply with the permitted 

activity standards for earthworks (paragraphs [30] – [36], 

Judgment);  

b) The application of relevant discharge rules including the 

scope of Rule 5.5.41 of the Air, Land and Water Plan 

(paragraphs [53] – [55] Judgment, and Rule 5.5.68 of the Air, 

Land and Water Plan (paragraphs [2] – [7], Relief Judgment); 

c) The assessment of noise effects (paragraphs [65] – [72] 

Judgment) and the finding that the Council decision about 

compliance with the noise standards was not amenable to 

review (at paragraph [66] of the Judgment);  

2. That despite material errors (the existence of a building on the site, 

and the absence of information about compliance with discharges 

of contaminants) the Court declined to quash the certificate of 

compliance or grant any injunctive relief (paragraphs [73], [78] 

Judgment, and Relief Judgment) and the Court made directions for 

the second defendant to supply further information relating to 

discharges and provide an undertaking in respect an existing 

building, and for council to reconsider the matter (Relief Judgment). 
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Specific grounds 

3. The specific grounds of appeal are the following questions of law: 

Earthworks 

4. The Court erred in law in finding (at paragraph [33] of the 

Judgment) that the Council had sufficient information without any 

plans to show compliance with the earthworks rules (rule 7.9.4.2.1.1 

of the Rodney District Plan and rule H4.2.1.1  of  the  Proposed  

Auckland Unitary Plan) to not more than 1000m3 or 1000m2, 

notwithstanding in combination: 

a) The Council’s lack of any plan for all of the earthworks on-

site; 

b) The lack of precision as to the number of ranges to be 

constructed;1 

c) The absence of any methodology or description as to how 

the earthworks were to be carried out and in whether the 

earthwork volume limit of 1000m3 would be achieved using 

cut and/or fill (if cut and fill is on site, then only half of the 

total number of berms could be formed, and not allowing for 

other earthworks included with the proposal).2 

d) The Council had information for only the earthworks volume 

and area dimensions for only a part of the activity related to 

the earth berms of the ranges.3 There was no adequate 

information concerning the area dimensions and earthwork 

volumes for all the earthworks associated with the proposal 

including: 

i) any back berm(s) for the Eastern and Western 

Ranges,  

ii) the area dimensions and earthworks volumes for the 

‘floor’ of each of the bays for the ranges,  

                                              
1 Email from Raymond O’Brien to Rebecca Harris, Thursday 18 August 2016 
2 Affidavit of Jeffrey Brown dated 1 May 2017 
3 Email from Raymond O’Brien to Rebecca Harris, Thursday 18 August 2016 



3 

 

 

iii) the area dimensions and earthworks volumes for any 

associated earthworks,4 including for the formation of: 

• the carparks;  

• the wastewater drainage field for the septic 

system; and,  

• the access road and tracks to the ranges from 

Tuhirangi Road; and  

• any controls, if any, for engineered runoff for 

managing the effects of the discharge of 

contaminants including any pond (if forming 

part of the proposal, being denied). 

e) Council enforcement officers found on a site inspection on 3 

May 2017 substantial non-compliance with the earthworks 

area rule (3,000m2, exceeding the limit of 1,000m2) and were 

unable to ascertain compliance with the earthworks volume 

limits (contrary to the Court’s finding that the earthworks 

figures were readily capable of verification and enforcement, 

and that compliance could be assured (paragraph [33] 

Judgment)). The Council failed to disclose this at the time of 

the Court hearing and the Judgment.  

Discharge 
 
5. Having agreed that the shooting range will cause discharges of 

lead, a contaminant, to land (paragraph [42], Judgement), the Court 

erred: 

a) In the interpretation of rule 5.5.41 of chapter 5 of the Air Land 

and Water Plan as applying to discharges from activities 

such as the proposed shooting range (paragraph [55] 

Judgment), when on its proper interpretation rule 5.5.41 is 

concerned with land that already contains elevated levels of 

                                              
4 refer exhibits A and F to the Affidavit of Erika Brown, dated 1 May 2017 
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contaminants as a result of historical land uses, by reference 

to all of the textual indicators in rule 5.5.41, the explanatory 

statements to the contaminated land rules at 5.1.3.7; the 

Issues relating to contaminated land at 5.2.21 – 2.2.23B; the 

objectives at 5.3.14 – 5.3.16; and the Policies at 5.4.34A – 

5.4.37B), and schedule 10 of the Air Land and Water Plan;  

b) In failing to determine that the discharges of contaminants to 

land or water from or associated with weapons must be 

treated as a discretionary activity under rule 5.5.68 of the Air, 

Land and Water Plan and any equivalent rule under the 

Proposed Auckland Unitary Plan; notwithstanding: 

i) The Council’s supplementary submissions dated 23 

June 2017, the Court having expressly requested that 

the Council make further submissions on the 

applicability of the relevant rules to the discharge of 

contaminants from the proposed shooting range (at 

paragraph [6], Relief Judgement); 

ii) It being pleaded and submitted by the appellant that 

the activity involving any discharge was not authorised 

by section 15 of the Resource Management Act or any 

relevant plan provision (compare paragraph [10], 

Relief Judgement); 

c) Relying on the evidence of Ms McDonald (at [55] of the 

Judgment) when: 

i) the controls identified by Ms McDonald for any system 

for containment of potentially contaminated leachate 

or runoff did not form part of the application, or if they 

did, were not included in any evaluation of compliance 

with the earthworks rules or any other rule prior to the 

issue of the certificate of compliance. 
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ii) the evidence did not qualify as expert opinion 

evidence in accordance with schedule 4 of the High 

Court Rules. 

Noise 
 
6. The Court erred in holding that the Council decision about 

compliance with the noise standards of the Rodney District Plan 

was not amenable to review (at paragraph [66] of the Judgment), 

and did not contravene the Rodney District Plan (paragraph [68] 

Judgement), notwithstanding:  

a) It is properly a question of law as to whether any acoustic 

report relied on for the issue of a certificate of compliance 

had correctly directed itself in law and complied with the rules 

in the Rodney District Plan; 

b) The Council’s Environmental Health Officer questioned on 

several occasions the applicability of the acoustic noise limits 

at Table 16.9.2.1.2 (noise received in rural zones) of the 

Rodney District Plan to gunfire noise, but neither Marshall 

Day Acoustics in their report of 8 August 2016 nor the 

Council planners in their report for a certificate of compliance 

dated 18 August 2016 addressed the exclusion of gunfire 

noise in clause 1.2 of New Zealand Standard NZS6802:1999 

“Assessment of Environmental Noise” (“the standard”) as 

incorporated by rule 16.9.2.1.5(a) of the Rodney District 

Plan. In the context of this application the failure to identify a 

directly relevant rule and to scrutinise its application to the 

proposal prior to considering the request for a certificate of 

compliance is in error.   

c) Any acoustic consultant providing a certificate is not 

authorised by rule 16.9.2.1.5(b) to assess noise levels in a 

manner that does not comply with rule 16.9.2.1.5(a), i.e. any 

acoustic certificate in Rule 16.9.2.1.5(b) must also comply to 

Rule 16.9.2.1.5(b). The Marshall Day Acoustics report of 8 

August 2016 assessed compliance in a manner contrary to 
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clause 1.2 of the standard (as evident by its reference in the 

Report to the standard, the ‘rating level’ and adjustment for 

‘special audible characteristics’ for gunfire). Consequently, 

the activity was assessed in a manner not corresponding to 

and not complying with rule 16.9.2.1.5(a) of the Rodney 

District Plan, defaulting to a restricted discretionary activity 

under rule 16.9.1.1.1 of the Rodney District Plan (compare 

paragraph [68] Judgement). 

 
d) The Court erred by failing to hold (given the agreement 

between Mr Hegley and Mr Warren that clause 1.2 of the 

standard excludes the assessment of gunfire noise) that the 

acoustic consultant cannot certify compliance under rule 

16.9.2.1.5(b) for a noise limit rule (measured in the metric 

Leq) that is inapplicable to gunfire.  

e) The Court erred by failing to apply to the Marshall Day 

Report and to Mr Warren’s evidence the principles set out in 

Turner v Allison [1971] NZLR 833, p 856, where the Court 

outlined the distinction between a (valid) certifier and an 

(invalid) arbitrator, the later involving a subjective evaluation 

or value judgement that is outside the powers of the Council 

under section 76 of the Resource Management Act 1991 for 

permitted activity rules.  

Materiality of Error 
 
7. The Court erred in the application of the discretion to grant relief 

when finding material error in two respects but in declining to cancel 

the certificate of compliance and grant notwithstanding any 

injunction (at para [73], Judgment, and Relief Judgement): 

a) There was no issue that the plaintiff had standing, and the 

‘understandable anxiety’ of the plaintiff’s trustees (paragraph 

75, Judgement) who operate a silent mediation retreat. 

b) There was uncontested evidence before the Court that the 

application is a precursor to plans for New Zealand’s largest 
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shooting range. If the certificate is upheld, it establishes a 

‘base line’ material to the assessment of effects under the 

Resource Management Act 1991 for any larger future activity 

requiring resource consent involving a wider range of 

weapons, which affects the rights and interests of the plaintiff 

and the public.  

c) The Court considered that the plaintiff was not materially 

affected by the errors found and declined the relief sought; 

notwithstanding: 

i) The power to issue a certificate of compliance for the 

purposes of s139 RMA is essentially a ‘checklist’ 

assessment of compliance with permitted activity 

rules, and does not require an evaluation of the effects 

of an activity on persons. A merit-based assessment 

of effects upon persons is not the function of the Court 

on review or the subject of evidence relevant to the 

grant of the certificate. 

ii) The errors are not properly described as ‘process 

errors’ given: 

• The change in the activity status under the 

Rodney District Plan if involving buildings on 

the site (as defined)  

• The absence of any proper assessment of the 

effects of discharge of contaminants 

(specifically lead) to land caused by the 

shooting activity prior to the grant of the 

certificate. 

 
d) Having held that the activity involved the discharge of 

contaminants to land (refer paragraph [42] Judgement) it is 

not open for the applicant to amend the proposal (as 
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proposed in the relief Judgement) to address the effects of 

the discharge of contaminants to land and or to water when: 

i) there are likely issues of overlap between any method 

to control, remedy or mitigate the adverse effects of 

the discharge of contaminants and any run-off with 

other regional rules including the rules for earthwork 

limits (as to volume and area); 

ii) that did not form part of the proposal comprising the 

application before the Council, after the Council 

having made decisions on the proposed plan (refer 

s139(8) RMA). 

e) Holding that the applicant acted in good faith (paragraph 

[74](e) Judgement) notwithstanding Council enforcement 

officers finding on 3 May 2017: 

i) non-compliance with the earthworks area rules (not to 

exceed 1000m2)  

ii) that the enforcement officers were unable to readily 

assess compliance with the earthworks volume rules 

(not to exceed 1000m3); 

iii) the second and third defendants continuing to use the 

existing building as a ‘Clubhouse’ contrary to the 

evidence of Mr O’Brien. 

f) The day following the granting of the certificate of 

compliance, on 19 August 2017 the activity status of an 

outdoor shooting range changed such that under the rules of 

the Proposed Auckland Unitary Plan, the proposed shooting 

range became a restricted discretionary activity requiring 

resource consent; and the activity could not be lawfully done 

in the particular location without a resource consent under 

the proposed plan (refer s139(8) RMA). 
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8. The Judgment that the Board seeks from the Court of Appeal is the 

setting aside of the parts of the judgement and the Relief judgement 

which are subject to this appeal, and: 

a) Quashing or setting aside of the Certificate of Compliance 

dated 18 August 2016. 

b) A declaration that the Marshall Day Acoustics report cannot 

validly certify compliance with the noise limit rule 16.9.2.1.2 

for the sound of gunfire; 

c) An injunction that the second and third defendants and their 

agents or assigns or members be prohibited from using the 

shooting ranges or taking any further action consequential on 

the grant by the first defendant of the certificate of 

compliance on 18 August 2017 for a shooting range and 

associated activities on land at 279 (nee 273) Tuhirangi 

Road, Kakanui, Auckland. 

d) Such further and/or alternative orders as the Court thinks fit. 

 

9. The Board is not legally aided. 

 

Dated    26 July 2017 

 

 

__________________________________ 

S J Ryan 

Counsel for the appellant 

 

To:  The Registrar of the Court of Appeal of New Zealand 

And to: The Registrar of the High Court at Auckland 

And to: The Respondents 
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This document is filed by Joanna Pidgeon, solicitor for the appellant, of the 
firm Pidgeon Law, Solicitor, Auckland, whose address for service is at 
Level 6, 48 Greys Avenue, Auckland, 1010.  

Documents for service on the appellant may be left at that address for 
service or: 

(a) Posted to the solicitor at PO Box 6535, Wellesley Street, Auckland, 
1141; 

(b) Emailed to the solicitor at: Joanna@pidgeonlaw.co.nz  
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