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Decision on an application for a certificate 
of compliance under section 139 of the 
Resource Management Act 1991 

 

   

Application number CER70001889 (L67783) 

Applicant's name Raymond O’Brien and Victoria Pichler  

Site address 287 Tuhirangi Road, Kakanui 

Legal description Lot 2 DP 365701 

Proposal 

To construct an outdoor firearms (pistol) range which will operate for a maximum of 8 hours per 
day between the hours of 6 a.m. and 6 p.m. Monday to Sunday, involving accessory buildings 
with a total gross floor area of less than 25 m2 for a toilet and storage facilities, with a minimum 
of 10 on-site parks provided. The proposed Western Range will not operate on Sundays. When 
both the Western and Eastern Ranges are in operation (Monday to Saturday) a maximum of 6 
bays in total will be in use at any one time. Earthworks will not exceed 1,000 m3 or 1,000 m2 and 
will be undertaken in accordance with the performance standards in Rule 7.9.4.2.1.3 of the 
Auckland Council District Plan (Rodney Section). No earthworks will take place within 10 m of a 
wetland or natural watercourse. Vegetation removal will not exceed 1 ha in area. 

Background 

This decision follows a judicial review by the High Court1 in relation to the grant of a certificate of 
compliance under section 139 of the Resource Management Act 1991 (RMA) by the council for 
a pistol shooting range, on 18 August 2016 (reference L67783). 

In its decision2, the High Court confirmed the council’s grant of a certificate was flawed in 
respect of two material errors of law3: These are: 

 The application failed to record the existence of a building on the subject site. 

 The application contained no information about compliance with s 15 of the RMA or any 
applicable discharge standards. 

The matter has been referred back to the council to reconsider. 

As there are no errors of law in relation to other aspects of the grant, I rely on those original 
considerations with respect to all other matters relevant to the grant of the certificate. I note also 
the reporting planner’s comments regarding earthworks that have been undertaken on the site, 
and that they are not relevant to the decision whether or not to issue a certificate as applied for. 

My reconsideration then is confined to the above two issues identified by the High Court. 

                                                            
1 CIV‐2016‐404‐3290 Vipassana v Auckland Council 
2 [2017] NZHC 1457 
3 ibid. paragraph 73 
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Documents reviewed 

I have read the following information, which comprised the original application for a certificate 
and subsequent decision: 

 Application form and analysis, prepared by Raymond O’Brien, dated 20 June 2016. 

 Correspondence between Raymond O’Brien and Rebecca Harris dated between the 24 
June 2016 and 18 August 2016 and held on the council’s application file referenced as 
CER70001889 / L67783. 

 An undated plan prepared by Raymond O’Brien titled ‘Site Plan’ indicating estimated 
location of the activity based on a screenshot taken from the Auckland Council GIS viewer. 

 Report prepared by Marshall Day Acoustics, dated 8 August 2016, titled ‘273 Tuhirangi 
Road Pistol Club – Acoustic Assessment’. 

 A report on the section 139 application, prepared by council planner Rebecca Harris, dated 
18 August 2016. 

 The certificate of compliance for the pistol shooting range issued by the council under 
section 139 of the RMA on 18 August 2016. 

I have also read the following additional information. 

 Email from Michael Savage regarding the existing building on the site, dated 11 July 2017. 

 E-mail from Michael Savage regarding discharge matters, dated 4 August 2017 including a 
Sharepoint link which included the following attachments: 

o Cover letter from Terra Consultants, dated 20 July 2017 

o Assessment of Environmental Effects prepared by Terra Consultants, dated July 2017 

o Appendices A-K, in particular Appendix I, which is an Adaptive Environmental 
Management Plan, prepared by ENGEO Limited, reference 13704.000.000_05, dated 
18 July 2017 

 High Court decision [2017] NZHC 1457, dated 28 June 2017 

 High Court decision [2017] NZHC 1492, dated 30 June 2017 

 Submissions for Auckland Council from Meredith Connell, CIV-2016-404-3290, dated 9 
June 2017. 

 Supplementary submissions for Auckland Council from Meredith Connell, CIV-2016-404- 
3290, dated 23 June 2017. 

 The report on the reconsideration of the section 139 application, prepared by consultant 
planner Hannah Thomson of Planning Plus Limited, dated 29 August 2017. 

I am satisfied that I have sufficient information to consider the matters required and make a 
decision on under delegated authority on the application. 
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Findings 

With respect to the two errors of law identified by the High Court, I find that: 

1. The existing building on site is not being used by the pistol club in association with the 
activities outlined in the certificate of compliance application and so this aspect meets the 
relevant permitted activity rule of the Auckland Council District Plan (Rodney Section). 

2. The activity proposes methods to manage discharges and contaminants. However, while 
those methods will reduce the likelihood and quantum of the discharge occurring they will 
not prevent it. The activity is therefore assessed on the basis of including a discharge and 
that the discharge will contain contaminants (lead). 

3. The discharge is not expressly permitted by the Auckland Council Regional Plan (Air, Land 
and Water). 

4. The discharge is not expressly permitted by the Proposed Auckland Unitary Plan. 

Decision 

Acting under delegated authority, I DECLINE TO GRANT a certificate of compliance under 
section 139 of the RMA because the proposed activity is not permitted under the relevant rules 
of the Auckland Council Regional Plan (Air, Land and Water) and the Proposed Auckland 
Unitary Plan, and so cannot be done lawfully without a resource consent, as at 18 August 2016. 

In accordance with the decision of Whata J4, the effect of this decision to decline is that the 
existing certificate of compliance issued on 18 August 2016 is REVOKED. 

 

 

Cherie Lane 

Duty Commissioner 

31 August 2017 

 

                                                            
4 Ibid. paragraph [11](b). 


